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To  amend  part  B  of  title  XV  111  and  XIX  of  the  Social  Security  Act  to  provide 
for  budget  reconciliation  with  respect  to  part  B  of  the  medicare  program  and 
with  respect  to  the  medicaid  program  for  fiscal  year  1988. 


m  THE  HOUSE  OF  REPRESENTATIVES 

August  7,  1987 

Mr.  Waxman  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Energy  and  Commerce  and  Ways  and  Means 


A  BILL 

To  amend  part  B  of  title  XV  ILL  and  XIX  of  the  Social  Security 
Act  to  provide  for  budget  reconciliation  with  respect  to  part 
B  of  the  medicare  program  and  with  respect  to  the  medicaid 
program  for  fiscal  year  1988. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  TITLE  I— SHORT  TITLE 

4  SECTION  1000.  SHORT  TITLE. 

5  This  Act  may  be  cited  as  the  * 'Medicare  and  Medicaid 

6  Budget  Reconciliation  Amendments  of  1987". 


1 

2 


2 

TITLE  II— AMENDMENTS  TO 
SOCIAL  SECURITY  ACT 


3  SEC.  2000.  AMENDMENTS  TO  SOCIAL  SECURITY  ACT  IN  SUB- 

4  TITLES  A  AND  B. 

5  Except  as  otherwise  specifically  provided,  whenever  in 

6  this  Act  an  amendment  is  expressed  in  terms  of  an  amend- 

7  ment  to  or  repeal  of,  a  section  or  other  provision,  the  refer- 

8  ence  shall  be  considered  to  be  made  to  that  section  or  other 

9  provision  of  the  Social  Security  Act. 

10  TITLE  III— TABLE  OF  CONTENTS 

11  OF  TITLE  IV 

12  SEC.  3000.  TABLE  OF  CONTENTS  OF  TITLE  IV. 

13  The  table  of  contents  of  title  IV  of  this  Act  is  as  follows: 

Subtitle  A — Medicare  Provisions 

Sec.  4000.  Amendments  to  Social  Security  Act  in  subtitles  A  and  B;  table  of  con- 
tents of  subtitles  A  and  B. 

Paet  1 — Payment  Reforms 

Sec.  4001.  Reduction  of  payments  for  certain  procedures. 
Sec.  4002.  Payment  for  physician  anesthesia  services. 
Sec.  4003.  Adjustment  in  medicare  economic  index  for  1988. 
Sec.  4004.  Incentive  payments  for  primary  care  physicians  in  underserved  rural 
areas. 

Sec.  4005.  Payments  for  durable  medical  equipment,  prosthetic  devices,  orthotics, 

and  prosthetics. 
Sec.  4006.  Fee  schedules  for  radiologic  services. 
Sec.  4007.  Fee  schedules  for  physician  pathology  services. 

Sec.  4008.  Prohibition  of  implementation  of  prospective  payment  for  "rap"  serv- 
ices. 

Sec.  4009.  Technical  changes  in  application  of  maximimi  allowable  actual  charge 
(MAAC). 

Sec.  4010.  Elimination  of  1975  floor  for  prevailing  physician  charges. 

Sec.  4011.  Updating  maximum  rate  of  payment  per  visit  for  independent  rural 

health  clinics. 
Sec.  4012.  Payment  for  certified  nurse  anesthetists. 

Sec.  4013.  Direct  payment  for  services  of  registered  nurses  as  assistants  at  sur- 
gery. 

Sec.  4014.  Adjustment  in  payment  for  physicians'  services. 
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Part  2 — Coveeage  and  Eligibility  Changes 

Sec.  4021.  Coverage  of  influenza  vaccine  and  its  administration. 

Sec.  4022.  Clarification  of  coverage  of  drugs  used  in  immunosuppressive  therapy. 

Sec.  4023.  Coverage  of  social  worker  services  furnished  by  a  health  maintenance 
organization  to  its  members. 

Sec.  4024.  Permitting  continuation  of  medicare  coverage  by  paj^nent  by  individuals 
with  certain  physical  or  mental  impairments. 

Sec.  4025.  Medicare  pajTnent  for  therapeutic  shoes  for  individuals  with  severe  dia- 
betic foot  disease. 

Pabt  3 — Home  Health  Cabe  Quality  Impeovements 

Sec.  4031.  Eequirement  that  individual  be  confined  to  home. 

Sec.  4032.  Appeals  procedures. 

Sec.  4033.  Conditions  of  participation  for  home  health  agencies. 

Sec.  4034.  Standard  and  extended  survey.  i 

Sec.  4035.  Enforcement. 

Sec.  4036.  Publication  of  directory  of  home  health  agencies. 

Sec.  4037.  Maintenance  of  toll-free  hotline  investigative  unit. 

Sec.  4038.  Study  of  adjustments  to  home  health  agency  cost  limits. 

Sec.  4039.  Data  used  to  determine  home  health  agency  cost  limits. 

Sec.  4040.  Home  health  prospective  payment  demonstration  project. 

Pabt  4 — Peee  Review  Oeganizations 

Sec.  4051.  Peer  review  on-site  quarterly  consultation  with  rural  hospitals. 

Sec.  4052.  Peer  review  emphasis  on  educational  activities. 

Sec.  4053.  Direct  discussion  of  payment  denials  with  peer  review  organizations. 

Sec.  4054.  Study  of  effectiveness  of  sending  denial  notices  to  beneficiaries. 

Sec.  4055.  Preexclusion  hearings. 

Paet  5 — Miscellaneous  Peovisions 

Sec.  4071.  Providing  community  nursing  and  ambulatory  care  on  a  prepaid  capitat- 
ed basis  to  medicare  beneficiaries. 
Sec.  4072.  Revision  of  part  B  hearings. 
Sec.  4073.  Requirements  for  pubHcation  of  policies. 
Sec.  4074.  Prohibiting  slowdown  in  payments  under  part  B. 

Sec.  4075.  Treatment  of  employees  of  the  Physician  Payment  Review  Commission 

as  congressional  employees  for  certain  purposes. 
Sec.  4076.  Treatment  of  podiatrists. 

Sec.  4077.  Implementation  of  primary  payer  requirements  for  end-stage  renal  dis- 
ease transplantations. 

Sec.  4078.  Limitation  of  minimum  utilization  rate  requirement  for  end-stage  renal 
disease  transplantations. 

Sec.  4079.  Delay  in  effective  date  in  physician  incentive  rules  for  health  mainte- 
nance organizations. 

Sec.  4080.  Delay  in  effective  date  for  requiring  hospital  protocols  for  organ  pro- 
curement. 

Sec.  4081.  Studies  of  end-stage  renal  disease  program. 

Sec.  4082.  Study  of  payment  for  chemotherapy  in  physicians'  offices. 

Sec.  4083.  Delay  in  effective  date  for  estabhshing  physician  identifier  system. 

Sec.  4084.  Clarification  of  penalties  for  improper  laboratory  billings. 

Sec.  4085.  Certification  of  pediatric  heart  transplant  programs. 

Sec.  4086.  Technical  amendments. 
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Subtitle  B — Provisions  Relating  to  Medicaid  Program 
Paet  1 — Combatting  Inpant  Mortality 

Sec.  4101.  Medicaid  optional  coverage  for  additional  low-income  pregnant  women 
and  children. 

Sec.  4102.  Allowing  accelerated  coverage  of  children  up  to  age  5.  . 
Sec.  4103.  Coverage  of  children  up  to  age  8. 

Sec.  4104.  Demonstration  projects  to  improve  access  to  needed  physician  services 

by  pregnant  women  and  children. 
Sec.  4105.  Miscellaneous  provisions  relating  to  services  for  pregnant  women  and 

children. 

Paet  2 — Addeessing  Needs  of  Eldeely  Pooe 

SUBPAET  A — improvements  FOE  NUESING  HOME  EESIDENTS 

Sec.  4111.  Requirements  for  nursing  facilities. 

Sec.  4112.  Use  of  resident  assessments.  •  '.  '  •' 

Sec.  4113.  Survey  and  certification  process.  '  '  '" 

Sec.  4114.  Enforcement  process.  ..  ; 

Sec.  4115.  Personal  needs  allowance.  '  " 

Sec.  4116.  Effective  dates. 

Sec.  4117.  Annual  report.  '  ' 

SUBPAET  B — OTHEE  PEOVISION8 

Sec.  4121.  Medically  needy  income  levels  for  certain  2-member  couples  in  Califor- 
nia. 

Sec.  4122.  Home  and  community-based  services  for  the  elderly. 
Sec.  4123.  Protection  of  income  and  resources  of  couple  for  maintenance  of  com- 
munity spouse. 

Paet  3 — Addeessing  the  Needs  of  Woeking  Welfaee  Recipients 
Sec.  4131.  Medicaid  eligibility. 

Sec.  4132.  Medicaid  extension  due  to  collection  of  child  or  spousal  support. 
Sec.  4133.  Effective  date. 

Paet  4 — Inflation  Adjustment  foe  Teeeitoeies  and  Miscellaneous 

Peovisions 

Sec.  4141.  Increasing  the  maximum  annual  medicaid  pajnnents  that  may  be  made 

to  the  Commonwealths  and  territories. 
Sec.  4142.  Clarification  of  coverage  of  clinic  services  fiunished  to  homeless  outside 

facility.  ,     ■ .  , 

Sec.  4143.  Physicians'  services  furnished  by  dentists. 

Sec.  4144.  Adjustment  in  medicaid  payment  for  inpatient  hospital  services  fur- 
nished by  disproportionate  share  hospitals. 
Sec.  4145.  Treatment  of  Garden  State  Health  Plan. 

Sec.  4146.  Further  clarification  of  flexibility  for  State  medicaid  payment  systems 

for  inpatient  services. 
Sec.  4147.  Technical  and  miscellaneous  amendments. 
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1  TITLE  IV— MEDICARE  AND 

2  MEDICAID  AMENDMENTS 

3  Subtitle  A — Medicare  Provisions 

4  PART  1— PAYMENT  REFORMS 

5  SEC.  4001.  REDUCTION  OF  PAYMENTS  FOR  CERTAIN  PROCE- 

6  DURES.  ^ 

7  (a)    In    General.— Section    1842(b)    (42  U.S.C. 

8  1395u(b))  is  amended — 

9  (1)  in  paragraph  (11)(B)—  " 

10  (A)  in  clause  (i),  by  striking  "and  shall  be 

11  further  reduced  by  2  percent  with  respect  to  pro- 

12  cedures  performed  in  1988"  and  inserting  "and, 

13  with  respect  to  procedures  performed  in  1988, 

14  shall  be  such  prevailing  charge  recognized  with 

15  respect  to  such  procedures  in  1987  reduced  by  5 

16  percent  and  further  reduced  by  any  additional  re- 

17  duction  under  clause  (iii)", 

18  (B)  in  clause  (ii),  by  striking  "75  percent" 

19  and  "1986"  and  inserting  "80  percent"  and 

20  "1987",  respectively,  and  '     '  ^ 

21  (C)  by  adding  at  the  end  the  following  new 

22  clause: 

23  "(ui)  The  additional  reduction  provided  under  this  clause 

24  with  respect  to  a  type  of  cataract  surgical  procedure  per- 
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1  formed  in  a  region  (as  defined  in  section  1886(d)(2)CD))  is  10 

2  percent  of  the  amount  (if  any)  by  which —  .  ■ 


3  ¥    /       "(I)  the  prevailing  charge  for  that  type  of  proce- 

4  dure  in  the  locahty  in  which  it  is  performed  (as  deter- 

5  mined  under  clause  (i)  without  regard  to  this  clause), 

6  exceeds  ,  ^ 

7  "(TO  the  weighted  regional  average  of  the  prevail- 

8  ing  charges  under  subclause  (I)  for  that  type  of  proce- 

9  dure  performed  for  all  the  localities  in  the  region."; 

10  and 

11  (2)  by  adding  at  the  end  the  following  new  para- 

12  graph: 

13  "(13)(A)(i)  In  determining  the  reasonable  charge  under 


14  paragraph  (3)  for  procedures  described  in  subparagraph  (C) 

15  and  performed  in  1988,  subject  to  subparagraph  (B),  the  pre- 

16  vailing  charge  for  such  procedure  for  participating  and  non- 
17  participating  physicians  shall  be  the  prevailing  charge  other- 

18  wise  recognized  for  such  procediu*e  for  1987  reduced  by  10 

19  percent  and  further  reduced  by  any  additional  reduction 

20  under  clause  (ii).  A  reduced  prevailing  charge  under  this  sub- 

21  paragraph  is  the  prevailing  charge  level  for  1988  for  pur- 

22  poses  of  applying  the  economic  index  under  the  fourth  sen- 

23  tence  of  paragraph  (3)  for  subsequent  years. 

24  "(ii)  The  additional  reduction  provided  under  this  clause 

25  with  respect  to  a  type  of  procedure  performed  in  a  region  (as 
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1  defined  in  section  1886(d)(2)(D))  is  10  percent  of  the  amount 

2  (if  any)  by  which — 


3  "(I)  the  prevailing  charge  for  that  t\^e  of  proce- 

4  dure  in  the  locality  in  which  it  is  performed  (as  deter- 

5  mined  under  clause  (i)  without  regard  to  this  clause), 

6  exceeds 

7  "(II)  the  weighted  regional  average  of  the  prevail- 

8  ing  charges  under  subclause  (I)  for  that  t^-pe  of  proce- 

9  dure  performed  for  all  the  locaHties  in  the  region. 

10  "(B)  In  no  case  shall  the  reduction  under  subparagraph 


11  (A)  for  a  procedure  result  in  a  prevailing  charge  in  a  locality 

12  for  a  year  which  is  less  than  80  percent  of  the  weighted 

13  national  average  of  such  prevailing  charges  for  such  proce- 

14  dure  for  all  localities  in  the  United  States  for  1987. 

15  "(C)  The  procedures  described  in  this  subparagraph  are 

16  as  follow^s:  coronary  artery  bypass  surgery^,  total  hip  replace- 

17  ment,  transurethral  resection  of  the  prostate,  suprapubic 

18  prostatectomy,  diagnostic  dilation  and  curettage,  and  carpal 

19  tunnel  repair. 

20  "(D)(i)  In  the  case  of  a  reduction  in  the  reasonable 

21  charge  for  a  physician's  sendee  under  subparagraph  (A),  if  a 

22  nonparticipating  physician  furnishes  the  service  to  an  individ- 

23  ual  entitled  to  benefits  under  this  part  after  the  effective  date 

24  of  such  reduction  (subject  to  clause  (iv)),  the  physician  may 

25  not  charge  the  indi^ddual  more  than  the  limiting  charge  (as 
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1  defined  in  clause  (ii))  plus  (for  services  furnished  during  the 

2  12-month  period  beginning  on  the  effective  date  of  the  reduc- 

3  tion)       of  the  amount  by  which  the  physician's  maximum 

4  allowable  actual  charge  for  the  service  for  the  previous  12- 

5  month  period  exceeds  the  limiting  charge. 

6  "(ii)  In  clause  (i),  the  term  'limiting  charge'  means,  with 

7  respect  to  a  service,  125  percent  of  the  prevailing  charge  for 

8  the  service  after  the  reduction  under  subparagraph  (A). 

9  "(iii)  If  a  physician  knowingly  and  willfully  imposes  a 

10  charge  in  violation  of  clause  (i),  the  Secretary  may  apply 

11  sanctions  against  such  physician  in  accordance  with  subsec- 

12  tion(j)(2). 

13  "(iv)  This  subparagraph  shall  not  apply  to  services  fur- 

14  nished  after  the  earlier  of  (I)  December  31,  1990,  or  (II)  one- 

15  year  after  the  date  the  Secretary  reports  to  the  Congress, 

16  under  section  1845(e)(3),  on  the  development  of  a  relative 

17  value  scale  under  section  1845.". 

18  (b)  Effective  Date. — The  amendments  made  by  sub- 

19  section  (a)  shall  apply  to  procedures  performed  on  or  after 

20  January  1,  1988. 

21  SEC.  4002.  PAYMENT  FOR  PHYSICIAN  ANESTHESIA  SERVICES. 

22  (a)    In    General.— Section    1842(b)    (42  U.S.C. 

23  1395u(b))  is  further  amended  by  adding  at  the  end  the  follow- 

24  ing  new  paragraph: 
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1  "(14)(A)  In  determining  the  reasonable  charge  under 

2  paragraph  (3)  of  a  physician  for  medical  direction  of  two  or 

3  more  nurse  anesthetists  performing,  on  or  after  January  1, 

4  1988,  anesthesia  services  in  whole  or  in  part  concurrently, 

5  the  number  of  base  units  which  may  be  recognized  with  re- 

6  spect  to  such  medical  direction  for  each  concurrent  procedure 

7  (other  than  cataract  surgery  or  an  iridectomy)  shall  be  re- 

8  duced  by —  ' 


9  **(i)  10  percent,  in  the  case  of  medical  direction  of 

10  2  nurse  anesthetists  concurrently, 

11  "(ii)  25  percent,  in  the  case  of  medical  direction  of 

12  3  nurse  anesthetists  concurrently,  and 

13  "(iii)  40  percent,  in  the  case  of  medical  direction 

14  of  4  nurse  anesthetists  concurrently. 

15  "(B)  In  determining  the  reasonable  charge  under  para- 


16  graph  (3)  of  a  physician  for  medical  direction  of  two  or  more 

17  nurse  anesthetists  performing,  on  or  after  January  1,  1989, 

18  anesthesia  services  in  whole  or  in  part  concurrently,  the 

19  number  of  base  units  which  may  be  recognized  with  respect 

20  to  such  medical  direction  for  each  concurrent  cataract  sur- 

21  gery  or  iridectomy  procedure  shall  be  reduced  by  10  percent. 

22  "(C)  The  Secretary  shall  require  claims  for  physicians's 

23  services  for  medical  direction  of  nurse  anesthetists  to  indicate 

24  the  number  of  such  anesthetists  being  medically  directed  con- 

25  currently  at  any  time  during  the  procedure,  the  name  of  each 
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1  nurse  anesthetist  being  directed,  and  the  type  of  procedure 

2  for  which  the  services  are  provided.". 

3  (b)  Development  of  Unifoem  Relative  Value 

4  GruiDE. — The  Secretary  of  Health  and  Human  Services,  in 

5  consultation  with  groups  representing  physicians  who  furnish 

6  anesthesia  services,  shall  establish  by  regulation  a  relative 

7  value  guide  for  use  in  all  carrier  localities  in  making  payment 

8  for  physician  anesthesia  services  furnished  under  part  B  of 

9  title  XV  ILL  of  the  Social  Security  Act  on  and  after  January 

10  1,  1989.  Such  guide  shall  be  designed  so  as  to  result  in  ex- 

11  penditures  under  such  title  for  such  services  in  an  amount 

12  that  would  not  exceed  the  amount  of  such  expenditures  which 

13  would  otherwise  occur. 

14  SEC.  4003.  ADJUSTMENT  IN  MEDICARE  ECONOMIC  INDEX  FOR 

15  1988. 

16  (a)  In  General.— Section   1842(b)(4)  (42  U.S.C. 

17  1396u(b)(4))  is  amended  by  adding  at  the  end  the  following 

18  new  subparagraph: 

19  "CF)(i)  For  purposes  of  this  part  for  physicians'  services 

20  furnished  in  1987,  the  percentage  increase  in  the  MEI  is  3.2 

21  percent. 

22  "(ii)  For  purposes  of  this  part  for  physicians'  services 

23  furnished  in  1988,  the  percentage  increase  in  the  MEI  is — 

24  "(I)  6  percent  for  primary  care  services  (as  de- 

25  fined  in  subparagraph  (E)(iii)),  and 
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1  "(II)  2  percent  for  other  physicians'  services.". 

2  (b)  Primary  Care   Services  Defined. — Section 

3  1842(b)(4)(E)  (42  U.S.C.  1396u(b)(4)(E))  is  amended  by 

4  adding  at  the  end  the  following  new  clause: 

5  "(iii)  The  term  'primary  care  services'  means  phy- 

6  sicians'  services  which  constitute  immunization  injec- 

7  tions,  office  medical  services,  home  medical  services, 

8  skilled  nursing,  intermediate  care,  and  long-term  care 

9  medical  services,  or  nursing  home,  boarding  home, 
10  domiciliary,  or  custodial  care  medical  services  (as  de- 
ll fined  by  procedure  code  by  the  Secretary).". 

12  SEC.  4004.  INCENTIVE  PAYMENTS  FOR  PRIMARY  CARE  PHYSI- 

13  CI ANS  IN  UNDERSERVED  RURAL  AREAS. 

14  (a)  In  General.— Section  1833  (42  U.S.C.  13951)  is 

15  amended  by  adding  at  the  end  the  following  new  subsection: 

16  **(m)(l)  In  the  case  of  services  furnished — 

17  "(A)  by  a  primary  care  physician  (as  defined  in 

18  paragraph  (2)),  ^-  ■■ 

19  "(B)  to  an  individual  who  is  covered  under  the  in- 

20  surance  program  estabhshed  by  this  part  and  who 

21  incurs  expenses  for  such  services, 

22  "(C)   in  a  rural   area  (as   defined  in  section 

23  1886(d)(2)CD))  that  is  designated,  under  section  332  of 

24  the  Public  Health  Service  Act,  as  a  class  1  or  class  2 

25  health  manpower  shortage  area, 
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1  in  addition  to  the  amount  otherwise  paid  under  this  part, 

2  there  also  shall  be  paid  to  the  physician  (on  a  monthly  or 

3  quarterly  basis)  from  the  Federal  Supplementary  Medical  In- 

4  surance  Trust  Fund  an  amount  equal  to  10  percent  of  the 

5  prevailing  charge  for  the  service  in  the  locality  in  which  it  is 

6  performed.  ;;  ;  ^  d 

7  "(2)  In  paragraph  (1),  the  term  'primary  care  physician' 

8  means  a  physician  whose  primary  practice  of  medicine  is  in 

9  the  field  of  family  practice,  general  practice,  general  internal 

10  medicine,  gynecology,  or  pediatrics.". 

11  (b)  Study. — The  Secretary  of  Health  and  Human  Serv- 

12  ices  shall  study  and  report  to  Congress,  by  not  later  than 

13  July  1,  1988,  on  the  feasibility  of  making  additional  pay- 

14  ments  described  in  section  1833(m)  of  the  Social  Security  Act 

15  with  respect  to  services  of  primary  care  physicians  which  are 

16  performed  in  health  manpower  shortage  areas  located  in 

17  urban  areas.  " 

18  (c)  Effective  Date. — The  amendments  made  by  this 

19  subsection  (a)  shall  apply  to  services  performed  on  or  after 

20  April  1,  1988. 

21  SEC.  4005.  PAYMENTS  FOR  DURABLE  MEDICAL  EQUIPMENT, 

22  PROSTHETIC  DEVICES,  ORTHOTICS,  AND  PROS- 

23  THETICS. 

24  (a)  Amount  and  Feequency  of  Payment  foe  Du- 

25  EABLE  Medical  Equipment,  Peosthetic  Devices, 
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1  Obthotics,  and  Prosthetics. — Part  B  of  title  XV  ill  is 

2  amended  by  inserting  after  section  1833  the  following  new 

3  section: 

4  "special  payment  eules  foe  paeticulae  services 

5  "Sec.  1834.  (a)  Payment  foe  Dueable  Medical 

6  Equipment,  Peosthetic  Devices,  Oethotics,  and 

7  PeOSTHETICS. —  r 

8  "(1)  Geneeal  eule  foe  payment. — 

9  ;  "(A)  In  geneeal. — With  respect  to  a  cov- 

10  ered  item  (as  defined  in  paragraph  (13))  for  which 

11  payment  is  determined  under  this  subsection,  pay- 

12  ment  shall  be  made  in  the  frequency  specified  in 

13  paragraphs  (2)  through  (7)  and  in  an  amount 

14  equal  to  80  percent  of  the  payment  basis  de- 

15  scribed  in  subparagraph  (B). 

16  "(B)  Payment  basis. — The  payment  basis 

17  described  in  this  subparagraph  is  the  lesser  of — 

18  "(i)  the  actual  charge  for  the  item,  or 

19  "(ii)  the  payment  amount  recognized 

20  under  paragraphs  (2)  through  (7)  of  this  sub- 

21  section  for  the  item; 

22  except  that  clause  (i)  shall  not  apply  if  the  cov- 

23  ered  item  is  furnished  by  a  public  home  health 

24  agency  (or  by  another  home  health  agency  which 

25  demonstrates  to  the  satisfaction  of  the  Secretary 

26  that  a  significant  portion  of  its  patients  are  low 
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1  ■  :  income)  free  of  charge  or  at  nominal  charges  to 

2  the  pubHc.  .  .  '  >  ;  i  -  ;;         .;      ^  n 

S  "(C)  Exclusive   payment  rule. — This 

4  subsection  shall  constitute  the  exclusive  provision 

5  ;  ■  of  this  title  for  payment  for  covered  items  under 

6  this  part.  — ;     -v  :  B 

7  "(2)   Payment   for   inexpensive  durable 

8  MEDICAL  equipment. —  8 

9  ^    "(A)  In  general. — Payment  for  an  item  of 

10  durable  medical  equipment  (as  defined  in  para- 

11  graph  (13)(A))  the  purchase  price  of  which  does 

12  not  exceed  $150  shall  be  made  on  a  rental  basis 

13  or  in  a  lump-sum  amount  for  the  purchase  of  the 

14  item  and  the  payment  amount  recognized  for  pur- 

15  chase  or  rental  is  the  lesser  of  the  amount  speci- 

16  fied  in  subparagraph  (B)  or  (C)  for  purchase  or 

17  rental,  except  that  the  total  amount  of  rental  pay- 

18  ments  with  respect  to  an  item  may  not  exceed  the 

19  payment  amount  specified  in  subparagraph  (B) 

20  with  respect  to  the  purchase  of  the  item. 

21  "(B)  Payment  amount. — For  purposes  of 

22  subparagraph  (A),  the  amount  specified  in  this 

23  subparagraph,  with  respect  to  the  purchase  or 

24  rental  of  an  item  furnished  in  a  carrier  service 

25  area — 
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1  "(i)  in  1989  is  the  75th  percentile  of  all 

2  customary  charges  (weighted  by  frequency) 

3  in  the  area  for  the  purchase  or  rental,  re- 

4  spectively,  of  the  item  (based  on  data  for 

5  purchases  or  rentals,  respectively,  during  the 

6  12-month  period  ending  on  June  30,  1986) 

7  increased  by  the  percentage  increase  in  the 

8  consumer  price  index  for  all  urban  consumers 

9  (U.S.  city  average)  for  the  24-month  period 

10  -  ending  with  September  1988;  or 

11  •  "(ii)  in  a  subsequent  year,  is  the  amount 

12  specified  in  this  subparagraph  for  the  preced- 

13  ing  year  increased  by  the  percentage  in- 

14  crease  in  the  consumer  price  index  for  all 

15  urban  consumers  (U.S.  city  average)  for  the 

16  12-month  period  ending  with  September  of 

17  that  preceding  year. 

18  "(C)    CUSTOMAEY    PAYMENT    LIMIT. — For 

19  purposes  of  subparagraph  (A),  the  amount  speci- 

20  fied  in  this  subparagraph,  with  respect  to  the 

21  purchase  or  rental  of  an  item  furnished  by  a 

22  supplier — 

23  "(i)  in  1989  is  the  customary  charge  of 

24  the  supplier  established  for  the  purchase  or 

25  rental  of  the  item  during  1988,  increased  by 
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1  the  percentage  increase  in  the  consumer 

2  price  index  for  all  urban  consumers  (U.S. 

3  city  average)  for  the  12-month  period  ending 

4  with  September  1988;  or 

5  "(ii)  in  a  subsequent  year,  is  the  amount 

6  specified  in  this  subparagraph  for  the  preced- 

7  ing  year  increased  by  the  percentage  in- 

8  crease  in  the  consumer  price  index  for  all 

9  urban  consumers  (U.S.  city  average)  for  the 

10  12-month  period  ending  with  September  of 

1 1  that  preceding  year. 

12  "(3)  Payment  for  items  requieing  fee- 

13  quent  and  substantial  servicing. — 

14  "(A)  In  GENERAL. — Payment  for  a  covered 

15  item  (such  as  ventilators  ,  aspirators,  IPPB  ma- 

16  chines,  and  nebulizers)  for  which  there  must  be 

17  frequent  and  substantial  servicing  in  order  to 

18  avoid  risk  to  the  patient's  health  shall  be  made  on 

19  a  monthly  basis  for  the  rental  of  the  item  and  the 

20  amount  recognized  is  the  lesser  of  the  amount 

21  specified  in  subparagraph  (B)  or  (C). 

22  "(B)  Payment  amount. — For  purposes  of 

23  subparagraph  (A),  the  amount  specified  in  this 

24  subparagraph,  with  respect  to  an  item  or  device 

25  furnished  in  a  carrier  service  area — 
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1  "(i)  in  1989  is  the  75th  percentile  of  all 

2  customary  charges  (weighted  by  frequency) 

3  in  the  area  for  the  rental  of  the  item  or 

4  device  (based  on  data  for  rentals  during  the 

5  12-month  period  ending  on  June  30,  1986) 

6  increased  by  the  percentage  increase  in  the 

7  consumer  price  index  for  all  urban  consumers 

8  '  (U.S.  city  average)  for  the  24-month  period 

9  ending  with  September  1988;  or 

10  ■  "(ii)  in  a  subsequent  year,  is  the  amount 

11  specified  in  this  subparagraph  for  the  preced- 

12  ing  year  increased  by  the  percentage  in- 

13  crease  in  the  consumer  price  index  for  all 

14  urban  consumers  (U.S.  city  average)  for  the 

15  12-month  period  ending  with  September  of 

16  that  preceding  year. 

17  "(C)  Customary  payment  limit. — For 

18  purposes  of  subparagraph  (A),  the  amount  speci- 

19  fied  in  this  subparagraph,  with  respect  to  an  item 

20  or  device  item  furnished  by  a  supplier — 

21  "(i)  in  1989  is  the  customary  charge  of 

22  the  supplier  established  for  rental  of  the  item 

23  during  1988,  increased  by  the  percentage  in- 

24  crease  in  the  consumer  price  index  for  all 

25  urban  consumers  (U.S.  city  average)  for  the 
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1  12-month   period   ending   with  September 

2  1988;  or 

3  "(ii)  in  a  subsequent  year,  is  the  amount 

4  specified  in  this  subparagraph  for  the  preced- 

5  ing  year  increased  by  the  percentage  in- 

6  crease  in  the  consumer  price  index  for  all 

7  urban  consumers  (U.S.  city  average)  for  the 

8  12-month  period  ending  with  September  of 

9  that  preceding  year. 

10  "(4)    Payment    for    ceetain  customized 

11  ITEMS. — Payment  with  respect  to  a  covered  item  that 

12  is  not  specifically  identified  or  described  in  a  common 

13  procedure  coding  system  (established  by  the  Adminis- 

14  trator  of  the  Health  Care  Financing  Administration) 

15  shall  be  made  in  a  lump  sum  amount  for  the  purchase 

16  of  the  item  in  a  payment  amount  based  upon  the  carri- 

17  er's  individual  consideration  for  that  item,  and  for  the 

18  reasonable  and  necessary  maintenance  and  service  for 

19  parts  and  labor  not  covered  by  the  supplier's  or  manu- 

20  facturer's  warranty,  when  necessary  during  the  period 

21  of  medical  need,  and  the  amount  recognized  for  such 

22  maintenance  and  service  shall  be  paid  on  a  lump-sum, 

23  as  needed  basis  based  upon  the  carrier's  individual  con- 

24  sideration  for  that  item. 
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1  "(5)   Payment   for   oxygen   and  oxygen 

2  equipment. — 

3  "(A)  In  GENERAL. — Payment  for  oxygen 

4  and  oxygen  equipment  shall  be  made  on  a  month- 

5  ly  basis  in  the  monthly  payment  amount  recog- 

6  nized  under  paragraph  (9)  for  oxygen  and  oxygen 

7  equipment  (other  than  portable  oxygen  equip- 

8  ment),  subject  to  subparagraphs  (B)  and  (C). 

9  "(B)    Add-on    for    portable  oxygen 

10  equipment.— When  portable  oxygen  equipment 

11  is  used,  but  subject  to  subparagraph  (D),  the  pay- 

12  ment  amount  recognized  under  subparagraph  (A) 

13  shall   be   increased   by   the   monthly  payment 

14  amount  recognized  under  paragraph  (9)  for  porta- 

15  ble  oxygen  equipment. 

16  "(C)  Volume  adjustment. — When  the  at- 

17  tending   physician   prescribes    an   oxygen  flow 

18  rate — 

19  "(i)  exceeding  4  liters  per  minute,  the 

20  payment  amount  recognized  under  subpara- 

21  graph  (A),  subject  to  subparagraph  (D),  shall 

22  be  increased  by  50  percent,  or 

23  "(ii)  of  less  than  1  liter  per  minute,  the 

24  payment  amount  recognized  under  subpara- 

25  graph  (A)  shall  be  decreased  by  50  percent. 
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1  "(D)  Limit  on  adjustment. — When  porta- 

2  ble  oxygen  equipment  is  used  and  the  attending 

3  physician  prescribes  an  oxygen  flow  rate  exceed- 

4  ing  4  liters  per  minute,  there  shall  only  be  an  in- 

5  crease  under  either  subparagraph  (B)  or  (C), 

6  whichever  increase  is  larger,  and  not  under  both 

7  such  subparagraphs. 

8  "(6)  Payment  for  other  covered  items 

9  (other  than  durable  medical  equipment). — 

10  Payment  for  other  covered  items  (other  than  durable 

11  medical  equipment  and  other  covered  items  described 

12  in  paragraph  (3),  (4),  or  (5))  shall  be  made  in  a  lump 

13  sum  amount  for  the  purchase  of  the  item  in  the  amount 

14  of  the  purchase  price  recognized  under  paragraph  (8). 

15  "(7)  Payment  for  other  items  of  durable 

16  medical  equipment. — 

17  "(A)  In  general. — In  the  case  of  an  item 

18  of  durable  medical  equipment  not  described  in 

19  paragraphs  (2)  through  (6) — 

20  "(i)  payment  shall  be  made  on  a  month- 

21  ly  basis  for  the  rental  of  such  item  during  the 

22  ,     period  of  medical  need  Cout  payments  under 

23  this  subparagraph  may  not  extend  over  a 

24  period  of  continuous  use  of  longer  than  15 

25  months),  and,  subject  to  subparagraph  (B), 
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1  the  amount  recognized  for  each  such  month 

2  is  10  percent  of  the  purchase  price  recog- 

3  nized  under  paragraph  (8)  with  respect  to  the 

4  item; 

5  >  "(ii)   during   the   succeeding  6-month 

6  period  of  medical  need,  no  payment  shall  be 

7  made  for  rental  or  servicing  of  the  item;  and 

8  "(iii)  during  the  first  month  of  each  suc- 

9  ceeding  6-month  period  of  medical  need,  a 

10  service  and  maintenance  payment  may  be 

11  made  (for  parts  and  labor  not  covered  by  the 

12  supplier's  or  manufacturer's  warranty,  as  de- 

13  termined  by  the  Secretary  to  be  appropriate 

14  for  the  particular  type  of  durable  medical 

15  equipment)  and  the  amount  recognized  for 

16  each  such  6-month  period  is  the  lower  of  (I) 

17  a  reasonable  and  necessary  maintenance  and 

18  servicing  fee  established  by  the  carrier,  or 

19  (II)  10  percent  of  the  total  of  the  purchase 

20  price  recognized  under  paragraph  (8)  with 

21  respect  to  the  item. 

22  The  Secretary  shall  determine  the  meaning  of  the 

23  term  'continuous'  in  subparagraph  (A). 

24  "(B)  Range  foe  eental  amounts. — 
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1  For  1989. — For  items  furnished 

2  during  1989,  the  payment  amount  recognized 

3  under  subparagraph  (A)(i)  shall  not  be  more 

4  than  115  percent,  and  shall  not  be  less  than 

5  85  percent,  of  the  prevailing  charge  estab- 

6  lished  for  rental  of  the  item  January  1987, 

7  increased  by  the  percentage  increase  in  the 

8  consumer  price  index  for  all  urban  consumers 

9  (U.S.  city  average)  for  the  12-month  period 

10  ending  with  September  1988. 

11  "(ii)  For  1990. — For  items  furnished 

12  during  1990,  the  payment  amount  recognized 

13  under  subparagraph  (A)(i)  shall  not  be  more 

14  than  the  maximum  amount  established  under 

15  clause  (i),  and  shall  not  be  less  than  the  min- 

16  imum  amount  established  under  such  clause, 

17  for  1989,  each  such  amount  increased  by  the 

18  percentage  increase  in  the  consumer  price 

19  index  for  all  urban  consumers  (U.S.  city  av- 

20  erage)  for  the  12 -month  period  ending  with 

21  September  1989. 

22  "(8)  Purchase  price  recognized  for  mis- 

23  CELLANEOUS  DEVICES  AND  ITEMS. — For  purpOSeS  of 

24  paragraphs  (6)  and  (7),  the  amount  that  is  recognized 

25  under  this  paragraph  as  the  purchase  price  for  a  cov- 
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1  ered  item  is  the  amount  described  in  subparagraph  (C) 

2  of  this  paragraph,  determined  as  follows: 

3  "(A)  Computation  of  local  purchase 

4  PRICE. — Each  carrier  under  section  1842  shall 

5  compute  a  base  local  purchase  price  for  the  item 

6  as  follows:  ■ < 

7  io  "(i)  The  carrier  shall  compute  a  base 

8  local  purchase   price,   for  each  item  de- 

9  '  scribed —                                         :  • 

10  I  "(I)  in  paragraph  (6)  equal  to  the 

11  -  ^:  75th  percentile  of  all  customary  charges 

12  (weighted  by  frequency)  in  the  locality 

13  for  the  purchase  of  the  item,  based  on 

14  .C'  -^^  data  for  purchases  during  the  6-month 

15  period  ending  on  December  31,  1986, 

16  Q:i  ]y^<m^i      .  ' ■  -r--. . ;  ' 

17  "(n)  in  paragraph  (7)  equal  to  the 

18  '       i  ,1  average  of  the  purchase  prices  on  the 

19  claims  submitted  on  an  assignment-re- 

20  lated  basis  for  the  unused  item  supplied 

21  during  the  6-month  period  ending  on 

22  December  31,  1986. 

23  "(ii)  The  carrier  shall  compute  a  local 

24  purchase  price,  with  respect  to  the  furnishing 

25  of  each  particular  item — 
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1  "(I)  in  1989,  equal  to  the  base 

2  local  purchase  price  computed  under 

3  clause  (i)  increased  by  the  percentage 

4  increase  in  the  consumer  price  index  for 

5  all  urban  consumers  (U.S.  city  average) 

6  for  the  24-month  period  ending  with 

7  September  1988,  or 

8  "(ID  in  1990,  equal  to  the  local 

9  purchase  price  computed  under  this 
10  clause  for  1989  increased  by  the  per- 
il centage  increase  in  the  consumer  price 

12  index  for  all  urban  consumers  (U.S.  city 

13  average)  for  the  12 -month  period  ending 

14  with  September  1989. 

15  "(B)  Computation  of  regional  pue- 

16  CHASE  PRICE. — With  respect  to  the  furnishing  of 

17  a  particular  item  in  each  region  (as  defined  in  sec- 

18  tion  1886(d)(2)CD)),  the  Secretary  shall  compute  a 

19  regional  purchase  price — 

20  "(i)  for  1989  and  for  1990,  equal  to  the 

21  average  (weighted  by  relative  volume  of  all 

22  *     claims  among  carriers)  of  the  local  purchase 

23  prices  for  the  carriers  in  the  region  computed 

24  under  subparagraph  (A)(ii)  for  the  year,  and 
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1 

"(ii)  for  each  subsequent  year,  equal  to 

2 

the  regional  purchase  price  computed  under 

3 

this  subparagraph  tor  the  previous  year  m- 

4 

creased  by  the  percentage  mcrease  m  the 

5 

consumer  price  index  for  all  urban  consumers 

6 

(U.o.  city  average)  tor  the  12-month  period 

7 

ending  with  September  of  the  previous  year. 

o 
O 

"(C)  PUECHASE   PRICE   RECOGNIZED. — For 

9 

purposes  of  paragraphs  (6)  and  (7)  and  subject  to 

10 

subparagraph  (D),  the  amount  that  is  recognized 

11 

under  this  paragraph  as  the  purchase  price  tor 

each  item  furnished —      i  - .  ; 

(i)  m  1989,  is  the  sum  oi  (1)  75  per- 

14 

cent  of  the  local  purchase  price  computed 

lo 

under  subparagraph  (A)(ii)(l)  tor  1989,  and 

16 

/TT\                                                               '1                1  • 

(11)  25  percent  oi  the  regional  purchase  price 

1  i 

computed  under  subparagraph  (iJ)  tor  1989; 

18 

(u)  m  1990,  IS  the  sum  of  (1)  50  per- 

ly 

cent  01  the  local  purchase  price  computed 

20 

under  subparagraph  (A)(ii)(ll)  tor  1990,  and 

21 

(II)  50  percent  of  the  regional  purchase  price 

22 

computed  under  subparagraph  (B)  for  1990; 

23 

and 
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1  "(iii)  in  1991  or  a  subsequent  year,  is 

2  the  regional  purchase  price  computed  under 

3  subparagraph  (B)  for  that  year.  .    ,  - 

4  "(D)  Range  on  amount  recognized. — 

5  The  amount  that  is  recognized  under  subpara- 

6  graph  (C)  as  the  purchase  price  for  an  item 

7  furnished — 

8  V       "(i)  in  1989,  may  not  exceed  130  per- 

9  ,  cent,  and  may  not  be  lower  than  80  percent, 

10  of  the  average  of  the  purchase  prices  recog- 

11  nized  under  such  subparagraph  for  all  the  re- 

12  gions  in  the  United  States  in  that  year;  and 

13  *'(ii)  in  a  subsequent  year,  may  not 

14  exceed  125  percent,  and  may  not  be  lower 

15  than  85  percent,  of  the  average  of  the  pur- 

16  chase  prices  recognized  under  such  subpara- 

17  graph  for  all  the  regions  in  the  United  States 

18  in  that  year.  :-. 

19  "(9)  Monthly  payment  amount  recognized 

20  with  respect  to  oxygen  and  oxygen  equip- 

21  MENT. — For  purposes  of  paragraph  (5),  the  amount 

22  that  is  recognized  under  this  paragraph  for  payment  for 

23  oxygen  and  oxygen  equipment  is  the  monthly  payment 

24  amount  described  in  subparagraph  (C)  of  this  para- 

25  graph.  Such  amount  shall  be  computed  separately  (i) 
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1  for  all  items  of  oxygen  and  oxygen  equipment  (other 

2  than  portable  oxygen  equipment)  and  (ii)  for  portable 

3  oxygen  equipment  (each  such  group  referred  to  in  this 

4  paragraph  as  an  'item'). 

5  "(A)  Computation  of  local  monthly 

6  PAYMENT  RATE. — Each  Carrier  under  this  section 

7  shall  compute  a  base  local  payment  rate  for  each 

8  item  as  follows: 

9  "(i)  The  carrier  shall  compute  a  base 

10  local  average  monthly  payment  rate  per  ben- 

11  eficiary  as  an  amount  equal  to  (I)  the  total 

12  reasonable  charges  for  the  item  during  the  6- 

13  month  period  ending  on  December  31,  1986, 

14  divided  by  (II)  the  total  number  of  months 

15  for  all  beneficiaries  receiving  the  item  in  the 

16  area  during  the  6-month  period  for  which  the 

17  carrier  made  payment  for  the  item  under  this 

18  title. 

19  "(ii)  The  carrier  shall  compute  a  local 

20  average  monthly  payment  rate  for  the  item 

2 1  applicable — 

22  "(I)  to  1989,  equal  to  96  percent 

23  of  the  base  local  average  monthly  pay- 

24  ment  rate  computed  under  clause  (i)  for 

25  the  item  increased  by  the  percentage  in- 
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1 

crease  in  the  consumer  price  index  for 

2 

all  urban  consumers  (U.S.  city  average) 

3 

for  the  24-month  period  ending  with 

4 

September  1988,  or 

5 

"(U)  to  1990,  equal  to  the  local 

6 

average  monthly  payment  rate  comput- 

7 

ed  under  this  clause  for  the  item  for 

8 

1989  increased  by  the  percentage  in- 

9 

crease  in  the  consumer  price  index  for 

10 

all  urban  consumers  (U.S.  city  average) 

11 

for  the  12 -month  period  ending  with 

12 

September  of  1989. 

13 

''(B)  Computation  of  regional  month- 

14 

ly  PAYMENT  RATE. — With  respect  to  the  furnish- 

15 

ing  of  an  item  in  each  region  (as  defined  in  sec- 

16 

tion  1886(d)(2)CD)),  the  Secretary  shall  compute  a 

17 

regional  monthly  payment  rate — 

18 

"(i)  for  1989  and  for  1990,  equal  to  the 

19 

average  (weighted  by  relative  volume  of  all 

20 

claims  among  carriers)  of  the  local  monthly 

21 

payment  rates  for  the  carriers  in  the  region 

22 

computed  under  subparagraph  (A)(ii)  for  the 

23 

year,  and 

24 

"(ii)  for  each  subsequent  year,  equal  to 

25 

the  regional  monthly  payment  rates  comput- 
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1  ed  under  this  subparagraph  for  the  previous 

2  year  increased  by  the  percentage  increase  in 

3  the  consumer  price  index  for  all  urban  con- 

4  sumers  (U.S.  city  average)  for  the  12-month 

5  period  ending  with  September  of  the  previ- 

6  ous  year. 

7  "(C)  Monthly  payment  amount  recog- 

8  NIZED. — For   purposes    of   paragraph    (5),  the 

9  amount  that  is  recognized  under  this  paragraph  as 

10  the  base  monthly  payment  amount  for  each  item 

11  furnished — 

12  "(i)  in  1989,  is  the  sum  of  (I)  75  per- 

13  cent  of  the  local  average  monthly  payment 

14  rate  computed  under  subparagraph  (A)(ii)(I) 

15  for  the  item  for  1989,  and  (II)  25  percent  of 

16  the  regional  monthly  payment  rate  computed 

17  under  subparagraph  (B)  for  the  item  for 

18  1989; 

19  "(ii)  in  1990,  is  the  sum  of  (I)  50  per- 

20  cent  of  the  local  average  monthly  payment 

21  rate  computed  under  subparagraph  (A)(ii)(II) 

22  for  the  item  for  1990,  and  (II)  50  percent  of 

23  the  regional  monthly  payment  rate  computed 

24  under  subparagraph  (B)  for  the  item  for 

25  1990;  and 
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1  "(iii)  in  a  subsequent  year,  is  the  re- 

2  gional  monthly  payment  rate  computed  under 

3  subparagraph  (B)  for  the  item  for  that  year. 

4  "(D)  Range  on  amount  recognized. — 

5  The  amount  that  is  recognized  under  subpara- 

6  graph  (C)  as  the  base  monthly  payment  amount 

7  for  an  item  furnished — 

8  "(i)  in  1989,  may  not  exceed  130  per- 

9  cent,  and  may  not  be  lower  than  80  percent, 

10  of  the  average  of  the  base  monthly  payment 

11  amounts  recognized  imder  such  subparagraph 

12  for  all  the  regions  in  the  United  States  in 

13  that  year;  and 

14  "(ii)  in  a  subsequent  year,  may  not 

15  exceed  125  percent,  and  may  not  be  lower 

16  than  85  percent,  of  the  average  of  the  base 

17  monthly  payment  amounts  recognized  under 

18  such  subparagraph  for  all  the  regions  in  the 

19  United  States  in  that  year. 

20  "(10)  Exceptions. — Exceptions  to  the  amounts 

21  recognized  under  the  previous  provisions  of  this  subsec- 

22  tion  shall  be  made  to  take  into  account  the  unique  cir- 

23  cumstances  of  covered  items  furnished  in  Alaska, 

24  Hawaii,  or  Puerto  Rico. 
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1  ir. -h)  "(11)  Billing  peactices. — Notwithstanding  any 

2  other  provision  of  this  title,  no  supplier  of  a  covered 

3  item  for  which  pa3niient  is  made  under  this  subsection 

4  and  which  is  furnished  on  a  rental  basis  may  charge  an 

5  individual  for  the  rental  or  servicing  of  such  item  after 

6  rental  payments  may  no  longer  be  made  under  this 

7  subsection.  If  a  supplier  knowingly  and  willfully  vio- 

8  lates  the  previous  sentence,  the  Secretary  may  apply 

9  sanctions  against  the  supplier  under  subsection  (j)(2)  in 

10  the  same  manner  such  sanctions  may  apply  with  re- 

11  spect  to  a  physician.  -     -    ^  r 

12  "(12)  Regional  caeeiers. — The  Secretary  may 

13  designate,  by  regulation  under  section  1842,  one  carri- 

14  er  for  each  region  (as  defined  in  section  1886(d)(2)(D)) 

15  to  process  all  claims  within  the  region  for  covered 

16  items  under  this  section.  -  ;\ 

17  "(13)  Coveeed  item. — In  this  subsection,  the 

18  term 'covered  item' means — 

19  "(A)  durable  medical  equipment  (as  defined 

20  in  section  1861(n)),  including  such  equipment  de- 

21  scribed  in  section  1861  (m)(5);      u.v  - 

22  "(B)  prosthetic  devices  (described  in  section 

23  1861(s)(8)),  but  not  including  parenteral  and  en- 

24  teral  nutrition  nutrients,  suppHes,  and  equipment; 

25  and  ,  , 
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1  "(C)  orthotics  and  prosthetics  (described  in 

2  section  1861(s)(9)). 

3  "(14)  Caeeier. — In  this  subsection,  any  refer- 

4  ence  to  the  term  'carrier*  includes  a  reference,  with  re- 

5  spect  to  durable  medical  equipment  furnished  by  a 

6  home  health  agency  as  part  of  home  health  services,  to 

7  a  fiscal  intermediary.". 

8  (b)  Study  and  Evaluation. — (1)  The  Secretary  of 


9  Health  and  Human  Services  shall  monitor  the  impact  of  the 

10  amendments  made  by  this  section  on  the  availability  of  cov- 

11  ered  items  and  shall  evaluate  the  appropriateness  of  the 

12  volume  adjustment  for  oxygen  and  oxygen  equipment  under 

13  section  1834(a)(5)(C)  of  the  Social  Security  Act  (as  amended 

14  by  subsection  (a)  of  this  section).  The  Secretary  shall  report 

15  to  Congress,  by  not  later  than  January  1,  1991,  on  such 

16  impact  and  on  the  evaluation  and  shall  include  in  such  report 

17  recommendations  for  changes  in  payment  methodology  for 

18  covered  items  under  section  1834(a)  of  such  Act. 

19  (2)  Before  January  1,  1991,  the  Secretary  may  not  con- 

20  duct  any  demonstration  project  respecting  alternative  meth- 

21  ods  of  payment  for  covered  items  under  title  XVIH  of  the 

22  Social  Security  Act. 

23  (3)  In  this  subsection,  the  term  "covered  item"  has  the 

24  meaning  given  such  term  in  section  1834(a)(13)  of  the  Social 

25  Security  Act  (as  amended  by  subsection  (a)  of  this  section). 
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1  (4)  The  Secretary  shall,  upon  written  request,  provide 

2  the  data  and  information  used  in  determining  the  payment 

3  amounts  for  covered  items  under  section  1834(a)  of  the 

4  Social  Security  Act.  -  ^ 

5  (c)  CONFOEMING  AMENDMENTS. — (1)  Section  1814  (42 

6  U.S.C.  1395f)  is  amended— 

7  (A)  in  subsection  (j)(2)(B),  by  amending  subpara- 

8  graph  (E)  to  read  as  follows: 

9  "(B)  Section  1834(a)(1)(B).",  and 

10  (B)  in  subsection  (k),  by  striking  all  that  follows 

11  "shall  be"  and  insert  "the  amount  described  in  section 

12  1834(a)(1).".  V            .    v.r  r 

13  (2)  Section  1832(a)  (42  U.S.C.  1395k(a))  is  amended— 

14  (A)  m  paragraph  (2)(A),  by  inserting  "(other  than 

15  items  described  in  subparagraph  (G))"  after  "services"; 

16  (B)  in  paragraph  (2)(B),  by  inserting  "(other  than 

17  items  described  in  subparagraph  (G))"  after  "medical 

18  and  other  health  services";  and  ;  Y, 

19  (C)  in  paragraph  (2) —  ;  .  ,    ,  ;  [ 

20  (i)  by  striking  "and"  at  the  end  of  subpara- 

21  graph  (E), 

22  (ii)  by  strikuig  the  period  at  the  end  of  sub- 

23  paragraph  (F)  and  inserting  ";  and",  and  - 

24  (iii)  by  adding  at  the  end  the  following  new 

25  subparagraph: 
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1  "(G)  covered  items  (described  in  section 

2  1834(a)(13))  furnished  by  a  provider  of  services  or 

3  by  others  under  arrangements  with  them  made  by 

4  a  provider  of  services.". 

5  (3)  Section  1833(a)  (42  U.S.C.  13951(a))  is  amended— 

6  (A)  in  paragraph  (1) —  . 

7  (i)  by  striking  "and"  at  the  end  of  clause  (G), 

8  and 

9  (ii)  by  adding  at  the  end  the  following:  "and 

10  (I)  with  respect  to  covered  items  (described  in  sec- 

11  tion  1834(a)(13)),  the  amounts  paid  shall  be  the 

12  amounts  described  in  section  1834(a)(1),"; 

13  (B)  in  paragraph  (2) —    .  '  ^^  V  ' 

14  (i)  by  striking  "and  (F)"  and  inserting  "(F), 

15  and(G)",  and 

16  (ii)  in  subparagraph  (A),  by  striking  "(other 

17  than  durable  medical  equipment)"; 

18  (B)  by  striking  "and"  at  the  end  of  paragraph  (3); 

19  (C)  by  striking  the  period  at  the  end  of  paragraph 

20  (4)  and  inserting  ";  and";  and  - 

21  (D)  by  adding  at  the  end  the  following  new 

22  paragraph: 

23  "(5)  in  the  case  of  covered  items  (described  in  sec- 

24  tion   1834(a)(13))  the  amounts  described  in  section 

25  1834(a)(1).".  •;: 
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1  (4)  Section  1866(a)(2)(A)  (42  U.S.C.  1395cc(a)(2)(A))  is 

2  amended  by  adding  at  the  end  the  following  new  sentence: 

3  "Notwithstanding  the  first  sentence  of  this  subparagraph,  a 

4  home  health  agency  may  charge  such  an  individual  or  person, 

5  with  respect  to  covered  items  subject  to  payment  under  sec- 

6  tion  1834(a),  the  amount  of  any  deduction  imposed  under  sec- 

7  tion  1833(b)  and  20  percent  of  the  payment  basis  described  in 

8  section  1834(a)(2).".  - 

9  (5)  Section  1889  (42  U.S.C.  1395zz)  is  repealed. 

10  (d)  Effective  Date. — The  amendments  made  by  this 

11  section  shall  apply  to  covered  items  furnished  on  or  after 

12  January  1,  1989.  :  ^  - 

13  SEC.  4006.  FEE  SCHEDULES  FOR  RADIOLOGIC  SERVICES. 

14  (a)  In  Geneeal. — Part  B  of  title  XV  ILL  is  amended — 

15  (1)  in  section  1833(a)(1)  (42  U.S.C.  13951(a)(1)), 

16  by  striking  "and"  before  "(H)",  and  by  adding  at  the 

17  end  the  following  new  clause:  "(I)  with  respect  to  ex- 

18  penses  incurred  for  radiologic  services  (as  defined  in 

19  section  1834(b)(7)),  the  amounts  paid  shall  be  80  per- 

20  cent  of  the  lesser  of  the  actual  charge  for  the  services 

21  or  the  amount  provided  under  the  fee  schedule  estab- 

22  lished  under  section  1834(b),";  and 

23  (2)  by  adding  at  the  end  of  section  1834,  as  added 

24  by  section  4005(a)  of  this  Act,  the  following  new  sub- 

25  section: 
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1  **(b)  Fee  Schedules  foe  Radiologic  Services. — 

2  "(1)     Development. — The     Secretary  shall 

3  develop —  : 

4  "(A)  a  relative  value  scale  to  serve  as  the 

5  basis  for  the  payment  for  radiologic  services  under 

6  this  part,  'vi-  ;/  '  ">Bi  ;.oi-'  ^' 

7  "(B)  using  such  scale  and  appropriate  con- 

8  version  factors,  fee  schedules  (on  a  regional,  state- 

9  wide,  or  carrier  service  area  basis)  for  pa3niient 

10  for  radiologic  services  under  this  part,  to  be  im- 

11  plemented  for   such   services   furnished  during 

12  1989,  and  .  : 

13  "(C)  an  appropriate  index  to  be  applied,  sub- 

14  ject  to  paragraph  (3)(B),  to  updating  such  fee 

15  schedules  annually  for  radiologic  services  fur- 

16  nished  in  years  after  1989.     .      r>  .  u 

17  "(2)  Consultation. — In  carrying  out  paragraph 

18  (1),  the  Secretary  shall  regularly  consult  closely  with 

19  the   Physician   Payment   Review   Commission,  the 

20  American  College  of  Radiology,  and  other  organiza- 

21  tions  representing  physicians  or  suppliers  who  furnish 

22  radiologic  services  and  shall  share  with  them  the  data 

23  and  data  analysis  being  used  to  make  the  determina- 

24  tions  under  paragraph  (1),  including  data  on  variations 
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1  in  current  medicare  payments  by  geographic  area,  and 

2  by  service  and  physician  specialty. 

3  "(3)  Considerations. — In  developing  the  rela- 

4  tive  value  scale  and  fee  schedules  under  paragraph  (1), 

5  the  Secretary —  ' 

6  "(A)  shall  take  into  consideration  variations 

7  in  the  cost  of  furnishing  such  services  among  geo- 

8  graphic  areas  and  among  different  sites  where 

9  services  are  furnished,  and 

10  "(B)  may  also  take  into  consideration  such 

11  other  factors  respecting  the  manner  in  which  phy- 

12  sicians  in  different  specialties  furnish  such  services 

13  as  may  be  appropriate  to  assure  that  payment 

14  amounts  are  equitable  and  designed  to  promote  ef- 

15  fective  and  efficient  provision  of  radiologic  serv- 

16  ices  by  physicians  in  the  different  specialties. 

17  "(4)  Savings.— 

18  "(A)  1989.— The  fee  schedules  estabHshed 

19  under  paragraph  (1)  for  1989  shall  be  designed  in 

20  a  manner  to  reduce  aggregate  payments  (net  of 

21  any  coinsurance  and  deductibles  under  sections 

22  1833(a)(l)(D  and  1833(b))  for  radiologic  services 

23  furnished  in  1989  by  not  more  than  $20,000,000 

24  below  the  amount  of  such  aggregate  payments  if 

25  this  subsection  had  not  been  enacted. 
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1  "(B)  1990  AND  1991.— The  fee  schedules 

2  estabHshed  under  paragraph  (1)  for  1990  and 

3  1991  shall  be  designed  in  a  manner  to  reduce  ag- 

4  gregate  payments  (net  of  any  coinsurance  and  de- 

5  ductibles  under  sections  1833(a)(l)(D  and  1833(b)) 

6  for  radiologic  services  furnished  in  each  respective 

7  year  by  not  less  than  $30,000,000  below  the 

8  amount  of  such  aggregate  payments  if  this  subsec- 

9  tion  had  not  been  enacted.     -  / 

10  \-  "(C)     NONPAETICIPATING     PHYSICIANS. — 

11  Each  fee  schedule  so  established  shall  provide 

12  that  the  payment  rate  recognized  for  nonpartici- 

13  pating  physicians  and  suppliers  is  equal  to  96  per- 

14  cent  of  the  payment  rate  recognized  for  participat- 

15  ing  physicians  and  suppliers.      ,  ?v  ^ 

16  "(5)  Limiting  charges  of  nonparticipating 

17  PHYSICIANS. —  f>V''   '  ?i. 

18  "(A)  In  general. — In  the  case  of  radiologic 

19  services  furnished  after  January   1,   1989,  for 

20  which  payment  is  made  under  a  fee  schedule 

21  under  this  subsection,  if  a  nonparticipating  physi- 

22  *     cian  or  supplier  furnishes  the  service  to  an  indi- 

23  vidual  entitled  to  benefits  under  this  part,  the 

24  physician  or  supplier  may  not  charge  the  individ- 
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1  ual  more  than  the  limiting  charge  (as  defined  in 

2  subparagraph  (B)). 

3  "(B)  Limiting  charge  defined. — In  sub- 

4  paragraph  (A),  the  term  'Hmiting  charge'  means, 

5  with  respect  to  a  service  furnished — 

6  "(i)  in  1989,  125  percent  of  the  amount 

7  specified  for  the  service  in  the  appropriate 

8  fee  schedule  estabHshed  under  paragraph  (1), 

9  "(ii)   in    1990,    120   percent    of  the 

10  amount  specified  for  the  service  in  the  appro- 

11  priate  fee  schedule  estabHshed  under  para- 

12  graph  (1),  and 

13  "(iii)  after  1990,  115  percent  of  the 

14  amount  specified  for  the  service  in  the  appro- 

15  priate  fee  schedule  established  under  para- 

16  graph  (1). 

17  "(C)  Enforcement. — If  a  physician  or  sup- 

18  plier  knowingly  and  willfully  imposes  a  charge  in 

19  violation  of  subparagraph  (A),  the  Secretary  may 

20  a,pply  sanctions  against  such  physician  or  supplier 

21  in  accordance  with  section  1842(j)(2). 

22  "(6)  Advance  of  deductible  and  coinsur- 

23  ance  amounts. — In  the  case  of  a  participating  physi- 

24  cian  or  supplier  which  furnishes  radiologic  services,  the 

25  carrier  making  payment  for  the  service  shall  advance 
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1  to  the  physician  or  suppHer  from  the  Federal  Medical 

2  Supplementary  Insurance  Trust  Fund  an  amount  equal 

3  to   any   coinsurance    and   deductible   under  section 

4  1833(a)(l)(I)  or  section  1833(h)  applicable  to  the  serv- 

5  ice.  The  carrier  shall  make  arrangements  to  collect  the 

6  amounts  so  advanced  on  the  physician's  or  supplier's 

7  behalf  and  shall  deposit  any  amounts  so  collected  into 

8  such  Trust  Fund.  The  Secretary  shall  estabHsh  appro- 

9  priate  guidelines  for  the  advancing  and  collecting  of 

10  funds  under  this  paragraph. 

11  "(7)  For  the  purposes  of  this  subsection,  section 

12  1833(a)(l)(D,  and  section  1842(h)(1)(B),  the  term  'ra- 

13  diologic  services'  only  includes  services  performed  by, 

14  or  under  the  direction  or  supervision  of,  a  physician 

15  who  is  certified,  or  eligible  to  be  certified,  by  the 

16  American  Board  of  Radiology.". 

17  (b)  Permitting  Participation  Limited  to  Radio- 

18  LOGIC     Services.— Section     1842(h)(1)     (42  U.S.C. 

19  1395u(h)(l))  is  amended  by  inserting  "(A)"  after  "(h)(1)"  and 

20  by  adding  at  the  end  the  following  new  subparagraph: 

21  "(B)  The  Secretary  shall  also  permit  physicians  and 

22  suppliers,  who  are  not  participating  physicians  or  suppliers 

23  under  subparagraph  (A)  and  who  furnish  radiologic  services 

24  (as  defined  in  section  1834(b)(7)),  to  voluntarily  enter  into  an 

25  agreement  to  become  a  participating  physician  or  supplier 
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1  only  with  respect  to  those  services.  With  respect  to  physi- 

2  cians  and  suppHers  who  enter  into  such  an  agreement  under 

3  this  subparagraph,  any  reference  in  this  title  to  a  participat- 

4  ing  physician  or  supplier  is  deemed  only  to  refer  to  such  phy- 

5  sicians  and  suppliers  with  respect  to  radiologic  services.". 

6  (c)  Deadlines  and  Effective  Date. — (1)  The  Sec- 

7  retary  of  Health  and  Human  Services  shall  establish  the  rela- 

8  tive  value  scale  and  fee  schedules  for  radiologic  services 

9  (under  section  1834(b)  of  the  Social  Security  Act)  by  not 

10  later  than  August  1,  1988,  and  shall  report  to  Congress  on 

11  the  development  of  such  fee  schedules  not  later  than 

12  August  1,  1988. 

13  (2)  The  amendments  made  by  this  section  shall  apply  to 

14  services  performed  on  or  after  January  1,  1989,  and  until 

15  such  time  as  the  Secretary  of  Health  and  Human  Services 

16  implements  physician  fee  schedules  based  on  the  relative 

17  value  scale  developed  under  section  1845(e)  of  the  Social 

18  Security  Act.  / 

19  SEC.  4007.  FEE  SCHEDULES  FOR  PHYSICIAN  PATHOLOGY 

20  SERVICES. 

21  (a)  In   Geneeal. — The   Secretary  of  Health  and 

22  Human  Services  shall  develop — 

23  (1)  a  relative  value  scale  to  serve  as  the  basis  for 

24  the  payment  for  physician  pathology  services  under 

25  part  B  of  title  XVm  of  the  Social  Security  Act, 
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1  (2)  using  such  scale  and  appropriate  conversion 

2  factors,  proposed  fee  schedules  (on  a  regional,  state- 

3  wide,  or  carrier  service  area  basis)  for  payment  for 

4  physician  pathology  services  under  such  part,  that 

5  could  be   implemented  for   such   services  furnished 

6  during  1990,  and 

7  (3)  an  appropriate  index  to  be  applied  to  updating 

8  such  fee  schedules  annually  for  physician  pathology 

9  services  furnished  in  years  after  1990. 

10  (b)  Consultation. — In  carrying  out  subsection  (a), 

11  the  Secretary  shall  regularly  consult  closely  with  the  Physi- 

12  cian  Payment  Review  Commission,  the  College  of  American 

13  Pathologists,  and  other  organizations  representing  physicians 

14  who  furnish  physician  pathology  services  and  shall  share  with 

15  them  the  data  and  data  analysis  being  used  to  make  the  de- 

16  terminations  under  subsection  (a),  including  data  on  vari- 

17  ations  in  current  medicare  payments  by  geographic  area,  and 

18  by  service  and  physician  specialty. 

19  (c)  Consideration. — In  developing  the  fee  schedules 

20  under  subsection  (a),  the  Secretary  shall  take  into  consider- 

21  ation  variations  in  the  cost  of  furnishing  physician  pathology 

22  services  among  geographic  areas. 

23  (d)  Report. — The  Secretary  shall  report,  not  later  than 

24  April  1,  1989,  to  the  Committees  on  Energy  and  Commerce 

25  and  Ways  and  Means  of  the  House  of  Representatives  and 
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1  the  Committee  on  Finance  of  the  Senate  on  the  relative 

2  value  scale,  fee  schedules,  and  the  index  developed  under  this 

3  section.  Such  report  shall  include  recommendations  on  how 

4  to  protect  medicare  beneficiaries  against  excessive  charges 

5  for  physician  pathology  services  above  the  payment  amounts 

6  established  by  the  fee  schedules. 

7  SEC.  4008.  PROHIBITION  OF  IMPLEMENTATION  OF  PROSPEC- 

8  TIVE  PAYMENT  FOR  "RAP"  SERVICES. 

9  (a)  In  General. — Nothing  in  section  9344(c)  of  the 

10  Omnibus  Budget  Reconciliation  Act  of  1986  or  any  other 

11  provision  of  law  shall  be  construed  as  authorizing  or  requir- 

12  ing  the  Secretary  of  Health  and  Human  Services  to  provide 

13  for  the  implementation  of  any  prospective  payment  system 

14  (described  in  such  section)  for  payment  for  radiologic  serv- 

15  ices,  physician  anesthesia  services,  and  physician  pathology 

16  services  under  title  XV  ill  of  the  Social  Security  Act. 

17  (b)  Prohibition  on  Certain  Studies  and  Demon- 

18  strations. — the  Secretary  of  Health  and  Human  Services 

19  shall  not  conduct,  after  the  date  of  enactment  of  this  Act  and 

20  before  January  1,  1991,  any  new  study  or  demonstration 

21  project  designed  specifically  to  reform  the  medicare  payment 

22  methodology  for  services  described  in  subsection  (a)  unless 

23  specifically  directed  under  law  to  do  so.  ^ 


•HE  3188  m 


44 

1    SEC.  4009.  TECHNICAL  CHANGES  IN  APPLICATION  OF  MAXI- 


2  MUM  ALLOWABLE  ACTUAL  CHARGE  (MAAC). 

3  (a)  Application  on  Individual  Chaege  Basis. — 

4  Section  1842(j)(l)  (42  U.S.C.  1395u(j)(l))  is  amended— 

5  (1)  in  subparagraph  (B)(i),  by  striking  "a  physi- 

6  eian's   actual   charge   (as   defined  in  subparagraph 

7  (C)(vi)"  and  inserting  "an  actual  charge",  and  - 

8  (2)  in  subparagraph  (C)(vi),  by  striking  "and  sub- 

9  paragraph  (B)".  v  ; 

10  (b)  Base  Period. —  t  / 

11  (1)  Exception. — In  the  case  of  a  a  physician 

12  who  establishes  to  the  satisfaction  of  a  carrier  that  the 

13  physician  did  not  have  actual  charges  for  a  procedure 

14  in  the  calendar  quarter  beginning  on  April  1,  1984,  but 

15  had  actual  charges  (whether  under  title  XVIH  of  such 

16  Act  or  otherwise)  for  the  procedure  performed  during 

17  the  12-month  period  ending  March  31,  1984,  the  carri- 

18  er  shall  compute  the  maximum  allowable  actual  charge 

19  under  section  1842(j)  of  the  Social  Security  Act  for 

20  such  procedure  performed  by  such  physician  in  1988 

21  based  on  the  physician's  actual  charges  for  the  proce- 

22  dure  for  such  12-month  period.  ^  isjn^;^  - 

23  (2)    New    period    to    be    used. — Section 

24  1842(j)(l)  (42  U.S.C.  1395u(j)(l))  is  amended— 

25  (A)  m  subparagraphs  (C)(iv),   (C)(v),  and 

26  (C)(vi),  by  striking  "calendar  quarter  beginning  on 


•HR  3188  m 


45 

1  April  1,  1984"  and  inserting  "12-nionth  period 

2  ending  June  30,  1986",  and  .:  •  ^ 

3  (B)  in  subparagraphs  (C)(iv)  and  (C)(v),  by 

4  striking  "such  quarter"  and  inserting  "such  12- 

5  month  period". 

6  (c)  Effective  Dates. — (1)  The  amendment  made  by 

7  subsection  (a)  shall  apply  to  charges  imposed  for  services  fur- 

8  nished  on  or  after  January  1,  1988. 

9  (2)  The  amendments  made  by  subsection  (b)(2)  shall 

10  apply  to  charges  imposed  for  services  furnished  on  or  after 

11  January  1,  1989.  '  ■ 

12  SEC.  4010.  ELIMINATION  OF  1975  FLOOR  FOR  PREVAILING 

13  PHYSICIAN  CHARGES. 

14  (a)  In  Geneeal.— Section  1842(b)(3)  (42  U.S.C. 

15  1395u(b)(3))  is  amended  by  striking  the  next- to-last  sentence 

16  (which  begins  "Notwithstanding  the  provisions  of"). 

17  (b)  Effective  Date. — The  amendment  made  by  sub- 

18  section  (a)  shall  apply  to  payment  for  services  furnished  on  or 

19  after  January  1,  1988. 

20  SEC.  4011.  UPDATING  MAXIMUM  RATE  OF  PAYMENT  PER  VISIT 

2 1  FOR  INDEPENDENT  RURAL  HEALTH  CLINICS. 

22  (a)  In  General.— Section  1833  (42  U.S.C.  13951)  is 

23  amended  by  inserting  after  subsection  (e)  the  following  new 

24  subsection: 


•HR  3188  m 


46 

1  "(f)  In  establishing  limits  under  subsection  (a)  on  pay- 

2  ment  for  rural  health  clinic  services  provided  by  independent 

3  rural  health  clinics,  the  Secretary  shall  establish  such  limit, 

4  for  services  provided — 

b  "(A)  in  1988,  at  $46,  and 

6  "(B)  in  a  subsequent  year,  at  the  limit  established 

7  under  this  subsection  for  the  previous  year  increased 

8  by  the  percentage  increase  in  the  medicare  economic 

9  index  (referred  to  in  the  fourth  sentence  of  section 

10  1842(b)(3))  applicable  to  physicians'  services  furnished 

11  as  of  the  first  day  of  that  year.".  \  i 

12  (b)  Report  on  Rates. — The  Secretary  of  Health  and 


13  Human  Services  shall  report  to  Congress,  by  not  later  than 

14  March  1,  1989,  on  the  adequacy  of  the  amounts  paid  under 

15  title  XVin  of  the  Social  Security  Act  for  rural  health  clinic 

16  services  provided  by  independent  rural  health  clinics.  • 

17  SEC.  4012.  PAYMENT  FOR  CERTIFIED  REGISTERED  NURSE 


18  ANESTHETISTS.     :       ■ . ^ji^-O  '  ■.f-.^i^;  coy^j^:  '  5 j. 

19  Section  1833a)(2)  (42  U.S.C.  1395ia)(2))  is  amended— 

20  (1)  by  striking  "ending"  and  inserting  "begin- 

21  ning",  and      -^-'-r  •  ■  '■^■■^ 

22  (2)  by  inserting  before  the  period  at  the  end  the 

23  following:  "and  based  on  such  other  data  as  the  Secre- 

24  tary  determines  to  be  necessary  to  establish  a  reasona-: 

25  ble  fee  schedule". 
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1  SEC.  4013.  DIRECT  PAYMENT  FOR  SERVICES  OF  REGISTERED 

2  NURSES  AS  ASSISTANTS  AT  SURGERY. 

3  (a)  Seevices  Coveeed.— Section  1861(s)(2)(K)(i)  (42 

4  U.S.C.  1395x(s)(2)(K)(i))  is  amended— 

5  (1)  by  striking  "by  a  physician  assistant  (as  de- 

6  fined  in  subsection  (aa)(3))  under  the  supervision  of  a 

7  physician  (as  so  defined)"  and  inserting  "under  the  su- 

8  pervision  of  a  physician  (as  so  defined)  by  a  physician 

9  assistant  (as  defined  in  subsection  (aa)(3))",  and 

10  (2)  by  inserting  "or  by  a  physician  assistant  or 

11  registered  nurse"  before  "as  an  assistant  at  surgery". 

12  (b)  Payment  Amount.— Section  1842(b)(12)(A)  (42 

13  U.S.C.  1395u(b)(12)(A))  is  amended  by  inserting  "or  regis- 

14  tered  nurse"  after  "physician  assistant". 

15  (c)  Payment  to  Employee. — Section  1842(b)(6)(C) 

16  (42  U.S.C.  1395u(b)(6)(C))  is  amended  by  inserting  "or  regis- 

17  tered  nurse"  after  "physician  assistant". 

18  (d)  Reduction  in  Payment  To  Avoid  Duplicate 

19  Payment. — Notwithstanding  any  other  provision  of  law,  the 

20  Secretary  of  Health  and  Human  Services  may  reduce  the 

21  amount  of  payments  otherwise  made  to  hospitals  under  title 

22  XV  ill  of  the  Social  Security  Act,  so  as  to  eliminate  estimat- 

23  ed  duplicate  payments  for  historical  or  current  costs  attribut- 

24  able  to  services  described  in  section  1861(s)(2)(K)  of  such  Act 

25  (for  which  payment  may  be  made  under  the  amendments 

26  made  by  this  section). 
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1  (e)  Study  of  Payment  Rates. — The  Secretary  shall 

2  report  to  Congress,  by  not  later  than  April  1,  1989,  concern- 

3  ing  adjustments  to  the  amount  of  payment  made,  under  part 

4  B  of  title  XVm  of  the  Social  Security  Act,  for  services  de- 

5  scribed  in  section  1861(s)(2)(K)  of  such  Act  (as  amended  by 

6  this  section),  to  ensure  that  the  amount  of  such  payments 

7  reflects  the  approximate  cost  of  furnishing  the  services, 

8  taking  into  account  compensation  costs  and  overhead  and  su- 

9  pervision  costs  attributable  to  registered  nurses. 

10  (f)  Effective  Date. — The  amendments  made  by  this 

11  section   shall   apply   to   services   furnished   on   or  after 

12  January  1,  1988. 

13  SEC.   4014.   ADJUSTMENT   IN   PAYMENT   FOR  PHYSICIANS' 

14  SERVICES. 

15  (a)  Increase  in  Permissible  and  Prevailing 

16  Charges  for  Certain  Physicians'  Services. — 

17  (1)  Establishment  of  reasonable  charge 

18  FLOOR.— Section       1842(b)(4)(A)       (42  U.S.C. 

19  1395u(b)(4)(A))  is  amended  by  redesignating  clause  (v) 

20  as  clause  (vi)  and  by  inserting  after  clause  (iv)  the  fol- 

21  lowing  new  clause: 

22  ''(v)(I)  Before  each  year  (beginnmg  with  1989),  the  Sec- 

23  retary  shall  establish,  for  each  physicians'  service,  a  reasona- 

24  ble  charge  floor  equal  to  55  percent  of  the  average  of  the 

25  prevailing  charge  levels  (determined  under  the  third  and 
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1  fourth  sentences  of  paragraph  (3),  without  regard  to  this 

2  clause  for  participating  physicians)  for  such  service  for  all 

3  localities  in  the  United  States  (weighted  by  the  relative  fre- 

4  quency  of  the  service  in  each  locality)  for  the  year. 

5  "(II)  Notwithstanding  any  other  provision  of  this  sub- 

6  section  other  than  clause  (iv),  if  the  prevailing  charge  level 

7  otherwise  determined  under  the  third  and  fourth  sentences  of 

8  paragraph  (3)  for  a  physicians'  service  furnished  in  1989  by  a 

9  participating  physician  is  less  than  the  reasonable  charge 

10  floor  established  under  subclause  (I)  for  the  service  for  1989, 

1 1  the  prevailing  charge  level  which  shall  apply  is  the  prevailing 

12  charge  level  otherwise  determined  increased  by  Vs  of  the 

13  amount  by  which  such  reasonable  floor  exceeds  the  prevailing 

14  charge  level  otherwise  determined. 

15  "(HI)  Notwithstanding  any  other  provision  of  this  sub- 

16  section  other  than  clause  (iv),  if  the  prevailing  charge  level 

17  otherwise  determined  under  the  third  and  fourth  sentences  of 

18  paragraph  (3)  for  a  physicians'  service  furnished  in  1990  by  a 

19  participating  physician  is  less  than  the  reasonable  charge 

20  floor  estabHshed  under  subclause  (I)  for  the  service  for  1990, 

21  the  prevailing  charge  level  which  shall  apply  is  the  prevailing 

22  charge  level  otherwise  determined  increased  by  V2  of  the 

23  amount  by  which  such  reasonable  floor  exceeds  the  prevailing 

24  charge  level  othervdse  determined. 
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1  "(IV)  Notwithstanding  any  other  provision  of  this  sub- 

2  section  other  than  clause  (iv),  if  the  prevaihng  charge  level 

3  under  the  third  and  fourth  sentences  of  paragraph  (3)  for  a 

4  physicians'  service  furnished  in  a  year  (beginning  with  1991) 

5  by  a  participating  physician,  shall  not  be  less  than  the  rea- 

6  sonable  charge  floor  established  under  subclause  (I)  for  the 

7  service  for  the  year.". 

8  (2)     CusTOMAEY     CHAEGE     FLOOE. — Section 

9  1842(b)(4)(D)  (42  U.S.C.  1395u(b)(4)(D))  is  amended 

10  by  adding  at  the  end  the  following  new  clause: 

11  "(v)(I)  In  apply  the  customary  charges  for  a  physicians' 

12  service  furnished  in  1989  or  1990,  notwithstanding  any  other 

13  provision  of  this  subsection,  such  customary  charge  shall  not 

14  be  less  than  the  prevailing  charge  level  established  under 

15  subclause  (11)  or  (III)  of  subparagraph  (A)(v)  for  the  service 

16  for  1989  or  1990,  respectively. 

17  "(II)  In  applying  the  customary  charges  for  a  physi- 

18  cians'  service  furnished  in  a  year  (beginning  with  1991),  not- 

19  withstanding  any  other  provision  of  this  subsection,  such  cus- 

20  tomary  charge  shall  not  be  less  than  the  reasonable  charge 

21  floor  established  under  subparagraph  (A)(v)(I)  for  the  service 

22  for  the  year.". 

23  (3)  Permitting  increase  in  maximum  allow- 

24  able  actual  charge  to  reasonable  charge 

25  floor.— Section        1842(j)(l)(C)       (42  U.S.C. 
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1  1395u(j)(l)(C))  is  amended  by  adding  at  the  end  the 

2  following  new  clause: 

3  ''(vii)  Notwithstanding  any  previous  provision  of  this 

4  subparagraph,  the  maximum  allowable  actual  charge  for  a 

5  physicians'  service  furnished  in  1989  or  1990  may  not  be  less 

6  than  96  percent  of  the  prevailing  charge  level  established 

7  under  subclause  (II)  or  (III)  of  subparagraph  (A)(v)  for  the 

8  service  for  1989  or  1990,  respectively.". 

9  (b)  Adjustment  in  Percentage   Increase  in 

10  MEI.— Section  1842(b)(4)(F)  (42  U.S.C.  1395u(b)(4)(F)),  as 

11  added  by  section  4003(a)  of  this  Act,  is  further  amended  by 

12  adding  at  the  end  the  following  new  clause: 

13  ''(iii)  For  purposes  of  this  part  for  physicians'  services 

14  furnished  in  a  year  after  1988,  notwithstanding  subparagraph 

15  (E)(ii),  the  percentage  increase  in  the  MEI  is  the  percentage 

16  increase  in  the  MEI  otherwise  determined  minus  2  percent- 

17  age  points.". 

18  (c)  Effective  Date. — The  amendments  made  by  this 

19  section  shall  apply  to  payment  for  physicians'  services  fur- 

20  nished  on  or  after  January  1,  1989. 

21  PART  2— COVERAGE  AND  ELIGIBILITY  CHANGES 

22  SEC.   4021.   COVERAGE   OF   INFLUENZA  VACCINE   AND  ITS 

23  ADMINISTRATION. 

24  (a)  In  General.— Section  1861(s)(10)(A)  (42  U.S.C. 

25  1395x(a)(10)(A))  is  amended  by  inserting  before  the  semi- 

•HR  3188  IH 


52 

1  colon  the  following:  "and  influenza  vaccine  and  its  adminis- 

2  tration". 

3  (b)  Effective  Date. — The  amendment  made  by  sub- 

4  section  (a)  shall  apply  to  influenza  vaccine  administered  on  or 

5  after  January  1,  1988. 

6  SEC.  4022.  CLARIFICATION  OF  COVERAGE  OF  DRUGS  USED  IN 

7  IMMUNOSUPPRESSIVE  THERAPY. 

8  (a)  In  General.— Section  1861(s){2)(J)  (42  U.S.C. 

9  1395x(s)(2)(J))  is  amended  by  striking  "immunosuppressive 

10  drugs"  and  inserting  "prescription  drugs  used  in  immunosup- 

11  pressive  therapy". 

12  (b)  Effective  Date. — The  amendment  made  by  sub- 

13  section  (a)  shall  apply  to  drugs  dispensed  on  or  after  the  date 

14  of  the  enactment  of  this  Act. 

15  SEC.  4023.  COVERAGE  OF  SOCIAL  WORKER  SERVICES  FUR- 

16  NISHED  BY  A  HEALTH  MAINTENANCE  ORGANI- 

17  ZATION  TO  ITS  MEMBERS. 

18  (a)  In  General.— Section  1861(s)(2)(H)(ii)  (42  U.S.C. 

19  1395x(s)(2)(H)(ii))  is  amended— 

20  (1)  by  inserting  "or  by  a  clinical  social  worker  (as 

21  defined  in  subsection  (ff))"  after  "clinical  psychologist 

22  (as  defined  by  the  Secretary)";  and 

23  (2)  by  striking  "incident  to  his  services"  and  in- 

24  serting  "incident  to  such  clinical  psychologist's  services 

25  or  clinical  social  worker's  services". 
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1  (b)  Clinical  Social  Woeker  Defined. — Section 

2  1861  of  such  Act  is  further  amended  by  adding  at  the  end  the 

3  following  new  subsection: 

4  "Clinical  Social  Worker 

5  "(if)  The  term  'clinical  social  worker'  means  an  individ- 

6  ual  who — 

7  "(1)  possesses  a  master's  or  doctor's  degree  in 

8  social  work; 

9  "(2)  after  obtaining  such  degree  has  performed  at 

10  least  2  years  of  supervised  clinical  social  work;  and 

11  "(3)(A)  is  licensed  or  certified  as  a  clinical  social 

12  worker  by  the  State  in  which  the  services  are  per- 

13  formed,  or 

14  "(B)  in  the  case  of  an  individual  in  a  State  which 

15  does  not  provide  for  licensure  or  certification — 

16  *'(i)  has  completed  at  least  2  years  or  3,000 

17  hours  of  post-master's  degree  supervised  clinical 

18  social  work  practice  under  the  supervision  of  a 

19  master's  level  social  worker  in  an  appropriate  set- 

20  ting  (as  determined  by  the  Secretary),  and 

21  "(ii)  meets  such  other  criteria  as  the  Secre- 

22  tary  estabHshes.". 

23  (c)  Effective  Date. — The  amendments  made  by  this 

24  section  shall  be  effective  with  respect  to  services  performed 

25  on  or  after  January  1,  1988. 
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1  SEC.  4024.  PERMITTING  CONTINUATION  OF  MEDICARE  COVER- 

2  AGE  BY  PAYMENT  BY  INDIVIDUALS  WITH  CER- 

3  TAIN  PHYSICAL  OR  MENTAL  IMPAIRMENTS. 

4  (a)  In  Geneeal. — Part  A  of  title  XV  ILL  is  amended  by 

5  adding  at  the  end  the  following  new  section: 

6  "continued  hospital  insueance  benefits  foe  unin- 

7  sueed  individuals  with  physical  oe  mental 

8  impaiements 

9  "Sec.  1819.  (a)  Every  individual  who— 

10  "(1)  has  not  attained  the  age  of  65, 

11  "(2)  was  entitled  to  benefits  under  this  part  under 

12  section  226(b),  but  such  entitlement  was  terminated 

13  because  the  individual  engaged  in  substantial  gainful 

14  activity, 

15  "(3)  is  determined,  on  an  annual  basis,  to  continue 

16  to  have  the  physical  or  mental  impairment  upon  which 

17  the  benefits  described  in  section  226(b)(2)  were  based, 

18  "(4)  has  been  entitled  to  or  enrolled  for  benefits 

19  under  this  part  for  each  month  (other  than  a  month  in 

20  which  the  individual  is  enrolled  in  a  group  health  plan 

21  described  in  section  1862(b)(3)(A)(iv)  by  reason  of  the 

22  individual's  or  the  individual's  spouse's  current  employ- 

23  ment)  since  the  first  month  in  which  the  individual  was 

24  entitled  to  benefits  under  this  part,  and 

25  "(5)  is  not  otherwise  entitled  to  benefits  under 

26  this  part, 
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1  shall  be  entitled  to  enroll  in  the  insurance  program  estab- 

2  lished  by  this  part.       •   -         "      .i  ■ 

3  "(b)  An  individual  may  enroll  under  this  section  only  in 

4  such  manner  and  form  as  may  be  prescribed  in  regulations, 

5  and  only  during  an  enrollment  period  prescribed  in  or  under 

6  this  section.  '     •  •     .  ' 

7  "(c)(1)  An  individual's  initial  enrollment  period  shall 

8  begin  on  the  first  day  of  the  third  month  before  the  month  in 

9  which  the  individual  first  satisfies  the  requirements  of  subsec- 

10  tion  (a)  and  shall  end  7  months  later.     f^    ■    -  .  > 

11  ''(2)  In  any  case  where  the  Secretary  finds  that  an  indi- 

12  vidual's  enrollment  or  non-enrollment  under  this  section  is 

13  unintentional,  inadvertent,  or  erroneous  and  is  the  result  of 

14  the  error,  misrepresentation,  or  inaction  of  an  officer,  em- 

15  ployee,  or  agent  of  the  Federal  Grovernment,  or  its  instru- 

16  mentalities,  the  Secretary  may  take  such  action  (including 

17  the  designation  for  such  individual  of  a  special  initial  or  sub- 

18  sequent  enrollment  period,  with  a  coverage  period  deter- 

19  mined  on  the  basis  thereof  and  with  appropriate  adjustments 

20  of  premiums)  as  may  be  necessary  to  correct  or  eliminate  the 

21  effects  of  such  error,  misrepresentation,  or  inaction. 

22  "(3)(A)  In  the  case  of  an  individual  who —         "  ' 

23  "(i)  at  the  time  the  individual  first  satisfies  subsec- 

24  tion  (a)  is  enrolled  in  a  group  health  plan  described  in 
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1  section  1862(b)(3)(A)(iv)  by  reason  of  the  individuaFs 

2  (or  the  individual's  spouse's)  current  employment,  and 

3  "(ii)  has  not  elected  to  enroll  under  this  section 

4  during  the  individual's  initial  enrollment  period,  ■ 

5  there  shall  be  a  special  enrollment  period  described  in  sub- 

6  paragraph  (C). 

7  "(B)  In  the  case  of  an  individual  who — 

8  "(i)  has  enrolled  in  the  program  under  this  part 

9  during  the  individual's  initial  enrollment  period  or  is 

10  described  in  subparagraph  (A)(i), 

11  "(ii)  has  enrolled  in  this  program  during  any  sub- 

12  sequent  special  enrollment  period  under  this  paragraph 

13  during  which  the  individual  was  not  enrolled  in  a  group 

14  health  plan  described  in  section  1862(b)(3)(A)(iv)  by 

15  reason  of  the  individual's  (or  individual's  spouse's)  cur- 

16  rent  employment,  and 

17  "(iii)  has  not  terminated  enrollment  under  this 

18  section  at  any  time  at  which  the  individual  is  not  en- 

19  rolled  in  such  a  group  health  plan  by  reason  of  the  in- 

20  di^^dua^s  (or  individual's  spouse's)  current  employ- 

21  ment, 

22  there  shall  be  a  special  enrollment  period  described  in  sub- 

23  paragraph  (C). 

24  "(C)  The  special  enrollment  period  referred  to  in  sub- 

25  paragraphs  (A)  and  (B)  is  the  period  beginning  with  the  first 
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1  day  of  the  first  month  in  which  the  individual  is  no  longer 

2  enrolled  in   a  group   health   plan   described  in  section 

3  1862(b)(3)(A)(iv)  by  reason  of  current  employment  and 

4  ending  7  months  later.  - 

5  "(d)(1)  The  period  during  which  an  individual  is  entitled 

6  to  benefits  under  this  part  by  reason  of  this  section  (in  this 

7  section  referred  to  the  individual's  'coverage  period')  shall 

8  begin  on  whichever  of  the  following  is  the  latest: 

9  "(A)  In  the  case  of  an  individual  who  enrolls  pur- 

10  suant  to  subsection  (c)(1) —  ;  j  j.^   o  - 

11  "(i)  before  the  month  in  which  the  individual 

12  first  satisfies  subsection  (a),  the  first  day  of  such 

13  month,  '    ^  ^      '                 '  ■ 

14  "(ii)  in  the  month  in  which  the  individual 

15  first  satisfies  subsection  (a),  the  first  day  of  the 

16  month  follovdng  the  month  in  which  the  individual 

17  so  enrolls,  .•  '               -  ■         yt : 

18  "(iii)  in  the  month  following  the  month  in 

19  which  the  individual  first  satisfies  subsection  (a), 

20  the  first  day  of  the  second  month  following  the 

21  month  in  which  the  individual  so  enrolls,  or 

22  "(iv)  more  than  one  month  following  the 

23  month  in  which  the  individual  first  satisfies  sub- 

24  section  (a),  the  first  day  of  the  third  month  foUow- 
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1  ing  the  month  in  which  the  individual  so  enrolls; 

2  GT    y    ■  ■  .-, 

3  "(B)  In  the  case  of  an  individual  who  enrolls 

4  during  a  special  enrollment  period  pursuant  to  sub- 

5  section  (c)(3) —  ' 

6  "(i)  in  the  first  month  of  the  special  enroU- 

7  ment  period,  on  the  first  day  of  such  month,  or 

8  **(ii)  in  a  month  after  the  individual's  first 

9  month  of  the  special  enrollment  period,  the  first 

10  day  of  the  month  following  the  month  in  which 

11  the  individual  so  enrolls. 

12  "(2)  An  individual's  coverage  period  shall  continue  until 

13  the  individual's  enrollment  has  been  terminated — 

14  "(A)  at  the  close  of  the  month  following  the 

15  month  in  which  the  individual  files  notice  that  the  indi- 

16  vidual  no  longer  wishes  to  participate  in  the  insurance 

17  program  established  by  this  part,  - 

18  "(B)  at  the  end  of  a  grace  period  (described  in  the 

19  third  sentence  of  section  1838(b))  for  nonpayment  of 

20  premiums,  or 

21  "(C)  as  of  the  close  of  the  last  month  for  which 

22  the  individual  meets  the  requirements  of  subsection  (a) 

23  for  enrollment  under  this  section.     :    ^  ' 

24  ''(3)  No  payments  may  be  made  under  this  part  with 

25  respect  to  expenses  of  an  individual  enrolled  under  this  sec- 
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1  tion  unless  such  expenses  were  incurred  by  the  indi\'idual 

2  during  a  period  which,  with  respect  to  the  individual,  is  a 

3  coverage  period.  ' 

4  "(e)(1)  Except  as  pro\dded  in  paragraph  (2),  the  monthly 

5  premium  of  each  indi^ddual  under  this  section  is  the  monthly 

6  premium  determined  under  section  1818(d). 

7  "(2)(A)  Subject  to  subparagraph  (B),  in  the  case  of  an 

8  individual  with  respect  to  whom  the  monthly  premium  under 

9  this  subsection  (and,  if  applicable,  the  monthly  premium 

10  under  section  1839(g))  exceeds  8  percent  of  yi2th  the  adjust- 

11  ed  gross  income  of  the  indi^ddual  (as  defined  by  the  Secre- 

12  tary),  the  Secretary  shall  provide  for  a  proportional  reduction 

13  in  the  amount  of  each  such  monthly  premium  so  that  the  sum 

14  of  such  monthly  premiums  does  not  exceed  8  percent  of 

15  yi2th  of  such  adjusted  gross  income. 

16  "(B)  In  no  case  shall  a  monthly  premium  be  reduced 

17  under  subparagraph  (A)  so  it  is  less  than  25  percent  of  the 

18  monthly  premium  otherwise  determined. 

19  "(f)  Payment  of  the  monthly  premiums  on  behalf  of  any 

20  indi^ddual  w^ho  meets  the  conditions  of  subsection  (a)  may  be 

21  made  by  any  public  or  private  agency  or  organization  under  a 

22  contract  or  other  arrangement  entered  into  between  it  and 

23  the  Secretary  if  the  Secretary  determines  that  pajmient  of 

24  such  premiums  under  such  contract  or  arrangement  is  admin- 

25  istratively  feasible. 
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1  "(g)  Amounts  paid  to  the  Secretary  for  coverage  under 

2  this  section  shall  be  deposited  in  the  Treasury  to  the  credit  of 

3  the  Federal  Hospital  Insurance  Trust  Fund.". 

4  (b)  Buy-in  to  Paet  B  Coveeage. — 

5  (1)   Eneollment.— Section   1837   (42  U.S.C. 

6  1395p)  is  amended  by  adding  at  the  end  the  following 

7  new  subsection: 

8  "(j)  Notwithstanding  any  other  provision  of  this  section, 


9  the  enrollment  periods  for  an  individual  who  is  eligible  to 

10  enroll  for  benefits  under  this  part  only  because  of  enrollment 

11  for  benefits  under  section  1819  are  the  enrollment  periods 

12  provided  under  that  section.". 


13  (2)    Coveeage    peeiod. — Section    1838  (42 

14  U.S.C.  1395q)  is  amended  by  adding  at  the  end  the 

15  following  new  subsection: 

16  "(f)  Notwithstanding  subsection  (a),  in  the  case  of  an 


17  individual  who  is  eligible  to  enroll  for  benefits  under  this  part 

18  only  because  of  enrollment  for  benefits  under  section  1819, 

19  the  coverage  period  shall  be  the  coverage  period  described  in 

20  that  section.". 


21  (3)  Amount  of  peemium. — Section  1839  (42 

22  U.S.C.  1395r)  is  amended  by  adding  at  the  end  the  fol- 

23  lowing  new  subsection: 

24  "(g)  In  the  case  of  an  individual  who  is  eligible  to  enroll 


25  for  benefits  under  this  part  only  because  of  enrollment  for 
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1  benefits  under  section  1819,  notwithstanding  any  other  provi- 

2  sion  of  this  section,  but  subject  to  section  1819(e)(2),  the 

3  monthly  premium  is  twice  the  monthly  actuarial  rate  estab- 

4  lished  under  subsection  (a)  for  that  month.", 

5  (c)  Permitting  Disabled  Individuals  to  Renew 

6  Entitlement  to  Medicare  After  Gainful  Employ- 

7  MENT  Without  a  2-year  Waiting  Period. — Section 

8  226(f)  (42  U.S.C.  426(f))  is  amended  by  inserting  before  the 

9  period  at  the  end  the  following:       unless  the  physical  or 

10  mental  impairment  which  is  the  basis  for  disability  is  the 

1 1  same  as  (or  directly  related  to)  the  physical  or  mental  impair- 

12  ment  which  served  as  the  basis  for  disabihty  in  such  previous 

13  period". 

14  (d)  Effective  Dates. — 

15  (1)  In  general. — The  amendments  made  by  this 

16  section  shall  apply  to  months  beginning  after  the  end  of 

17  the  60-day  period  beginning  on  the  date  of  the  enact- 

18  ment  of  this  Act,  and  the  amendments  made  by  subsec- 

19  tions  (a)  and  (b)  of  this  section  shall  apply  to  individ- 

20  uals  whose  entitlement  to  benefits  under  part  A  of  title 

21  XV  ILL  of  the  Social  Security  Act  by  virtue  of  section 

22  226(b)  of  such  Act  is  terminated  after  the  end  of  such 

23  period. 

24  (2)  Elimination  of  waiting  period. — The 

25  amendment  made  by  subsection  (c)  shall  not  apply  so 
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1  as  to  include  (for  the  purposes  described  in  section 

2  226(f)  of  the  Social  Security  Act)  monthly  benefits  paid 

3  for  any  month  in  a  previous  period  (described  in  that 

4  section)  that  terminated  before  the  end  of  the  60-day 

5  period  described  in  paragraph  (1). 

6  SEC.  4025.  MEDICARE  PAYMENT  FOR  THERAPEUTIC  SHOES 

7  FOR   INDIVIDUALS   WITH   SEVERE  DIABETIC 

8  FOOT  DISEASE. 

9  (a)  Coverage  Undee  Part  B. — Section  1861(s)  (42 

10  U.S.C.  1395x(s))  is  amended— 

11  (1)  by  redesignating  paragraphs  (12)  through  (15) 

12  as  paragraphs  (13)  through  (16),  respectively, 

13  (2)  by  striking  out  "and"  at  the  end  of  paragraph 

14  (10), 

15  (3)  by  striking  out  the  period  at  the  end  of  para- 

16  graph  (11)  and  inserting  in  lieu  thereof      and",  and 

17  (4)  by  inserting  after  paragraph  (11)  the  following 

18  new  paragraph: 

19  "(12)  extra-depth  shoes  with  inserts  or  custom 

20  molded  shoes  for  an  individual  with  diabetes,  if — 

21  "(A)  the  physician  who  is  managing  the  indi- 

22  vidual's  diabetic  condition  (i)  documents  that  the 

23  individual  has  peripheral  neuropathy  with  evi- 

24  dence  of  callus  formation,  a  history  of  pre-ulcera- 

25  tive  calluses,  a  history  of  previous  ulceration,  foot 
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1  deformity,  or  previous  amputation,  or  poor  circu- 

2  lation,  and  (ii)  certifies  that  the  individual  needs 

3  such  shoes  under  a  comprehensive  plan  of  care  re- 

4  lated  to  the  individual's  diabetic  condition; 

5  "(B)  the  particular  type  of  shoes  are  pre- 

6  scribed  by  a  podiatrist  or  other  qualified  physician 

7  (as  established  by  the  Secretary);  and      ..  V 

8  "(C)  the  shoes  are  fitted  and  furnished  by  a 

9  podiatrist  or  other  qualified  individual  (such  as  a 

10  pedorthist  or  orthotist,  as  estabHshed  by  the  Sec- 

11  retary)  who  is  not  the  physician  described  in  sub- 

12  paragraph  (A)  (unless  the  Secretary  finds  that  the 

13  physician  is  the  only  such  qualified  individual  in 

14  the  area). ■-  p.  -    v-,.^,  -^^^I  jcl; 

15  (b)  Limitation  on  Benefit. — Section   1833  (42 

16  U.S.C.  1395)  is  amended  by  inserting  after  subsection  (e)  the 

17  following  nevi^  subsection:  f  v.?; 

18  "(f)(1)  In  the   case   of  shoes   described  in  section 

19  1861(s)(12)—  lart- r->7         V  .  r 

20  "(A)  no  payment  may  be  made  under  this  part  for 

21  the  furnishing  of  more  than  one  pair  of  shoes  for  any 

22  individual  for  any  calendar  year,  and  ■ 

23  "(B)  with  respect  to  expenses  incurred  in  any  cal- 

24  endar  year,  no  more  than  the  limit  established  under 


•HR  3188  m 


64 

1  paragraph  (2)  shall  be  considered  as  incurred  expenses 

2  for  purposes  of  subsections  (a)  and  (b). 

3  Payment  for  shoes  under  this  part  shall  be  considered  to  in- 

4  elude  payment  for  any  expenses  for  the  fitting  of  such  shoes. 

5  "(2)(A)  Except  as  provided  by  the  Secretary  under  sub- 

6  paragraphs  (B)  and  (C),  the  limit  estabhshed  under  this 

7  paragraph — 

8  "(i)  for  the  furnishing  of  one  pair  of  custom  > 

9  molded  shoes  is  $300; 

10  "(ii)  for  the  furnishing  of  extra-depth  shoes  and 

11  inserts  is — 

12  "(I)  $100  for  the  pair  of  shoes  itseK,  and 

13  "(II)  $50  for  inserts  for  a  pair  of  shoes. 

14  "(B)  The  Secretary  or  a  carrier  may  establish  limits  for 

15  shoes  that  are  lower  than  the  limits  established  under  sub- 

16  paragraph  (A)  if  the  Secretary  finds  that  shoes  and  inserts  of 

17  an  appropriate  quality  are  readily  available  at  or  below  such 

18  lower  limits. 

19  "(C)  For  each  year  after  1988,  each  dollar  amount  spec- 

20  ified  in  subparagraph  (A)  (as  previously  adjusted  under  this 

21  subparagraph)  shall  be  increased  by  the  same  percentage  in- 

22  crease  as  the  Secretary  provides  with  respect  to  durable  med- 

23  ical  equipment  for  that  year,  except  that  if  such  increase  is 

24  not  a  multiple  of  $1,  it  shall  be  rounded  to  the  nearest  multi- 

25  pie  of  $1. 
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1  "(3)  In  this  title,  the  term  'shoes'  includes,  except  for 

2  purposes  of  subparagraphs  (A)(ii)  and  (B)  of  paragraph  (2), 

3  inserts  for  extra-depth  shoes.". 

4  (c)  Modification  of  Exclusion. — Section  1862(a)(8) 

5  (42  U.S. C.  1395y(a)(8))  is  amended  by  inserting     other  than 

6  shoes  furnished  pursuant  to  section  1861(s)(12)"  before  the 

7  semicolon.  .  o         '  :    ■    ^    '   v  r       ;  . 

8  (d)  Conforming  Amendments. — Sections  1864(a), 

9  1865(a),  1902(a)(9)(C),  and  1915(a)(l)(B)(u)(D  (42  U.S.C. 

10  1395aa(a),  1395bb(a),  1396a(a)(9)(C),  1396n(a)(l)(B)(ii)(D) 

11  are  each  amended  by  striking  out  "paragraphs  (12)  and  (13)" 

12  and  inserting  in  lieu  thereof  "paragraphs  (13)  and  (14)". 

13  (e)  Effective  Date. — The  amendments  made  by  this 

14  section  shall  apply  to  shoes  furnished  on  or  after  January  1, 

15  1988.  -  :  . 

16  PART  3— HOME  HEALTH  CARE  QUALITY 

17  IMPROVEMENTS       ;  r 

18  SEC.  4031.  REQUIREMENT  THAT  INDIVIDUAL  BE  CONFINED  TO 

19  HOME.  i 

20  (a)  Paet  a.— Section  1814(a)  (42  U.S.C.  1395f(a))  is 

21  amended  by  adding  at  the  end  thereof  the  following:  "For 

22  purposes  of  paragraph  (2)(C),  an  individual  shall  be  consid- 

23  ered  to  be  *  confined  to  his  home'  if  the  individual  has  a  condi- 

24  tion,  due  to  an  illness  or  injury,  that  restricts  the  ability  of 

25  the  individual  to  leave  his  or  her  home  except  with  the  assist- 
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1  ance  of  another  individual  or  the  aid  of  a  supportive  device 

2  (such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker),  or  if  the 

3  individual  has  a  condition  such  that  leaving  his  or  her  home  is 

4  medically  contraindicated.  While  an  individual  does  not  have 

5  to  be  bedridden  to  be  considered  'confined  to  his  home',  the 

6  condition  of  the  individual  should  be  such  that  there  exists  a 

7  normal  inability  to  leave  home,  that  leaving  home  requires  a 

8  considerable  and  taxing  effort  by  the  individual,  and  that  ab- 

9  sences  of  the  individual  from  home  are  infrequent  or  of  rela- 

10  tively  short  duration.".  .  :^..*  V  ^  '  V 

11  (b)  Paet  B.— Section  1835(a)  (42  U.S.C.  1395n(a))  is 

12  amended  by  adding  at  the  end  thereof  the  following:  "For 

13  purposes  of  paragraph  (2)(A),  an  individual  shall  be  consid- 

14  ered  to  be  'confined  to  his  home'  if  the  individual  has  a  condi- 

15  tion,  due  to  an  illness  or  injury,  that  restricts  the  ability  of 

16  the  individual  to  leave  his  or  her  home  except  with  the  assist- 

17  ance  of  another  individual  or  the  aid  of  a  supportive  device 

18  (such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker),  or  if  the 

19  individual  has  a  condition  such  that  leaving  his  or  her  home  is 

20  medically  contraindicated.  While  an  individual  does  not  have 

21  to  be  bedridden  to  be  considered  'confmed  to  his  home',  the 

22  condition  of  the  individual  should  be  such  that  there  exists  a 

23  normal  inability  to  leave  home,  that  leaving  home  requires  a 

24  considerable  and  taxing  effort  by  the  individual,  and  that  ab- 
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1  sences  of  the  individual  from  home  are  infrequent  or  of  rela- 

2  tively  short  duration.". 

3  (c)  Effective  Date. — The  amendments  made  by  sub- 

4  sections  (a)  and  (b)  shall  apply  to  items  and  services  provided 

5  on  or  after  October  1,  1987. 

6  SEC.  4032.  APPEALS  PROCEDURES. 

7  (a)    In    General.— Section    1816(c)    (42  U.S.C. 

8  1395h(c))  is  amended  by  adding  at  the  end  the  following  new 

9  paragraph: 

10  "(3)  Each  agreement  under  this  section  with  a  fiscal 

11  intermediary  to  perform  services  relating  to  payment  for 

12  home  health  services  under  this  part  or  part  B  shall  provide 

13  that—  -  : 

14  "(A)  the  intermediary  shall  provide  a  thorough 

15  explanation  of  any  denial  of  a  claim  for  such  services 

16  under  this  title; 

n  "(B)  in  the  case  of  any  request  for  reconsideration 

18  of  a  determination  with  respect  to  such  services,  the 

19  parties  to  the  reconsideration  shall  be  notified  promptly 

20  of  the  intermediary's  determination;  and 

21  "(C)  if  the  intermediary  fails  to  mail  or  otherwise 

22  transmit  notice  of  a  determination  with  respect  to  such 

23  a  reconsideration  within  60  days  after  the  date  on 

24  which  the  request  for  such  reconsideration  is  received, 

25  an  amount  equal  to  two  percent  of  the  amount  in  dis- 
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1  pute  shall  be  paid  to  the  party  requesting  the  reconsid- 

2  eration  for  each  30-day  period  or  portion  thereof  that 

3  elapses  after  the  end  of  such  60-day  period  and  before 

4  the  notice  is  mailed  or  otherwise  transmitted.". 

5  (b)  Measueing  Fiscal  Intermediary  Peefoem- 


6  ANCE.— Section  1816(f)  (42  U.S.C.  1395h(f))  is  amended  by 

7  adding  at  the  end  the  following:  "Such  standards  and  criteria 

8  shall  include,  with  respect  to  a  fiscal  intermediary  performing 

9  services  with  respect  to  home  health  agencies,  the  prompt- 

10  ness  and  accuracy  with  which  the  intermediary  makes  deter- 

11  minations  and  notifies  parties  of  such  determinations  and  the 

12  rate  with  which  its  determinations  are  reversed  on  appeal.". 


13  (c)  Effective  Dates. —  —  Isf^^  ? : 

14  (1)  The  amendment  made  by  subsection  (a)  shall 

15  apply  to  claims  filed  on  or  after  October  1,  1987. 

16  (2)  The  amendment  made  by  subsection  (b)  shall 

17  apply  to  performance  of  intermediaries  with  respect  to 

18  claims  filed  on  or  after  October  1,  1987. 

19  (3)  The  Secretary  of  Health  and  Human  Services 

20  shall  provide  for  such  timely  amendments  to  agree- 

21  ments  under  section  1816  of  the  Social  Security  Act, 

22  and  regulations,  to  such  extent  as  may  be  necessary  to 

23  implement  the  amendments  made  by  this  section  on  a 

24  tunely  basis.  "     -         ^     >'  ^.i>^ 
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1  SEC.    4033.    CONDITIONS    OF    PARTICIPATION    FOR  HOME 

2  HEALTH  AGENCIES. 

3  (a)  Definition  of  Home  Health  Agency. — Section 

4  1861(o)(6)  (42  U.S.C.  1395x(o)(6))  is  amended  by  inserting 

5  "the  conditions  of  participation  specified  in  section  1890(a) 

6  and"  after  "meets".  ;  . 

7  (b)  Conditions  of  Paeticipation. — Title  XV ILL  is 

8  amended  by  adding  at  the  end  the  following  new  section: 

9  "conditions  of  paeticipation  foe  home  health 

10  agencies;  home  health  quality 

11  "Sec.  1890.  (a)  The  conditions  of  participation  that  a 

12  home  health  agency  is  required  to  meet  under  this  subsection 

13  are  as  follows: 

14  "(1)  The  agency  protects  and  promotes  the  rights 

15  of  each  individual  under  its  care,  including  each  of  the 

16  following  rights: 

17  "(A)  The  right  to  be  fully  informed  in  ad- 

18  vance  about  the  care  and  treatment  to  be  provid- 

19  ed  by  the  agency,  to  be  fully  informed  in  advance 

20  of  any  changes  in  the  care  or  treatment  to  be  pro- 

21  vided  by  the  agency  that  may  affect  the  individ- 

22  ual's  well-being,  and  (except  with  respect  to  an 

23  individual  adjudged  incompetent)  to  participate  in 

24  planning  care  and  treatment  or  changes  in  care  or 

25  treatment. 
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1  '  "(B)  The  right  to  voice  grievances  with  re- 

2  spect  to  treatment  or  care  that  is  (or  fails  to  be) 

3  furnished  without  discrimination  or  reprisal  for 

4  voicing  grievances.  -  .  ;  .     x  .  ^/fu^/i.^;^X 

5  "(C)  The  right  to  confidentiality  of  the  clini- 

6  cal  records  described  in  section  1861(o)(3).  v 

7  "(D)  The  right  to  have  one's  property  treat- 

8  ed  with  respect.  y      -       he^f<~iWf:^  M 

9  '  "(E)  The  right  to  be  fully  informed  orally 

10  and  in  writing  (in  advance  of  coming  under  the 

11  care  of  the  agency)  of —     -      :  '''' 

12  "(i)  all  items  and  services  furnished  by 

13  (or  under  arrangements  with)  the  agency  for 

14  which  payment  may  be  made  under  this  title, 

15  "(ii)  the  coverage  available  for  such 

16  items  and  services  under  this  title,  title  XIX, 

17  and  any  other  Federal  program  of  which  the 

18  agency  is  reasonably  aware, 

19  '  "(iii)  any  charges  for  items  and  services 

20  not  covered  under  this  title  and  any  charges 

21  the  individual  may  have  to  pay  with  respect 

22  to  items  and  services  furnished  by  (or  under 

23  arrangements  with)  the  agency,  and 
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1  V      ■  "(iv)  any  changes  in  the  charges  or 

2  items  and  services  described  in  clause  (i),  (ii), 

3  or(iii). 

4  "(F)  The  right  to  be  fully  informed  in  writing 

5  (in  advance  of  coming  under  the  care  of  the 

6  agency)  of  the  individual's  rights  and  obligations 

7  under  this  title. 

8  "(G)  The  right  to  be  informed  of  the  avail- 

9  ability  of  the  State  home  health  agency  hot-line 

10  established  under  section  1864(a). 

11  "(2)  The  agency  notifies  the  State  entity  responsi- 

12  ble  for  the  licensing  or  certification  of  the  agency  of  a 

13  change  in — 

14  "(A)  the  persons  with  an  ownership  or  con- 

15  trol  interest  (as  defined  in  section  1124(a)(3))  in 

16  the  agency,  and 

17  "(B)  the  corporation,  association,  or  other 

18  company  responsible  for  the  management  of  the 

19  agency. 

-20  Such  notice  shall  be  given  at  the  time  of  the  change 

21  and  shall  include  the  identity  of  each  new  person  or 

22  company  described  in  the  previous  sentence. 

23  "(3)(A)  The  agency  must  not  use  (on  a  full-time, 

24  temporary,  per  diem,  or  other  hasis),  any  individual 

25  who  is  not  a  licensed  health  care  professional  to  pro- 
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1  vide  items  or  services  described  in  section  1861(m)  on 

2  or  after  October  1,  1989,  unless  the  individual — 

3  "(i)  as  a  result  of  completing  a  training  pro- 

4  gram  that  meets  minimum  standards  established 

5  by  the  Secretary  under  subparagraph  (D),  is  com- 

6  petent  to  provide  such  items  or  services,  or 

7  "(ii)(I)  is  enrolled  in,  and  making  timely 

8  progress  in  completing,  such  a  training  program, 

9  the  completion  of  which  reasonably  assures  that 

10  the  individual  is  competent  to  provide  such  items 

11  or  services,  and  (II)  with  respect  to  providing  spe- 

12  cific  items  or  services,  is  competent  to  provide 

13  those  items  or  services. 

14  "(B)  The  agency  must  provide  such  regular  per- 

15  formance  review  and  regular  in-service  education  as 

16  assures  that  individuals  used  to  provide  items  and  serv- 

17  ices  described  in  section  1861(m)  are  competent  to  pro- 

18  vide  those  items  and  services. 

19  "(C)  For  purposes  of  subparagraph  (A),  an  indi- 

20  vidual  is  not  considered  to  have  completed  a  training 

21  program  described  in  subparagraph  (A)(i)  if,  since  the 

22  individual's  most  recent  completion  of  such  a  program, 

23  there  has  been  a  continuous  period  of  24  consecutive 

24  months  during  none  of  which  the  individual  was  used 
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1  to  provide  items  and  services  described  in  section 

2  1861(m)  for  compensation. 

3  "(D)(i)  The  Secretary  shall  establish  minimum 

4  standards  for  training  programs  described  in  subpara- 

5  graph  (A)  by  not  later  than  July  1,  1988. 

6  "(ii)  Such  standards  shall  include  the  content  of 

7  the  curriculum,  minimum  hours  of  training,  qualifica- 

8  tion  of  instructors,  and  procedures  for  determination  of 

9  competency. 

10  "(iii)  Such  standards  may  permit  recognition  of 

11  programs  offered  by  or  in  home  health  agencies,  as 

12  well  as  other  organizations  (including  employee  organi- 

13  zations),  and  of  programs  in  effect  on  the  date  of  the 

14  enactment  of  this  section;  except  that  they  may  not 

15  provide  for  the  recognition  and  approval  of  a  program 

16  offered  by  or  in  a  home  health  agency  which  has  been 

17  determined  to  be  out  of  compliance  with  the  require- 

18  ments  specified  in  or  pursuant  to  section  1861(o)  or 

19  subsection  (a)  within  the  previous  2  years. 

20  "(iv)  Such  standards  shall  permit  a  determination 

21  that  an  individual  who  has  completed  (before  Janu- 

22  ary  1,  1989)  a  training  program  shall  be  deemed  to 

23  have  completed  a  program  approved  by  the  Secretary 

24  if  the  Secretary  determines  that,  at  the  time  the  pro- 
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1  gram  was  offered,  the  program  met  the  standards  es- 

2  tabHshed  under  this  subparagraph. 

3  "(4)  The  agency  includes  an  individual's  plan  of 

4  care  required  under  section  1861(m)  as  part  of  the  clin- 

5  ical  records  described  in  section  1861(o)(3). 

6  "(5)  The  agency  operates  and  provides  services  in 

7  compliance  with  all  applicable  Federal,  State,  and  local 

8  laws  and  regulations  (including  the  requirements  of 

9  section  1124)  and  with  all  accepted  professional  stand- 

10  ards  and  principles  which  apply  to  professionals  provid- 

11  ing  items  and  services  in  such  an  agency. 

12  "(b)  It  is  the  duty  and  responsibility  of  the  Secretary  to 


13  assure  that  the  conditions  of  participation  and  requirements 

14  specified  in  or  pursuant  to  section  1861(o)  and  subsection  (a) 

15  of  this  section  and  the  enforcement  of  such  conditions  and 

16  requirements  are  adequate  to  protect  the  health  and  safety  of 

17  individuals  under  the  care  of  a  home  health  agency  and  to 

18  promote    the    effective    and    efficient    operation    of  the 

19  program.". 

20  (c)  Effective  Date. — Except  as  otherwise  provided, 

21  the  amendments  made  by  subsections  (a)  and  (b)  shall  apply 

22  to  home  health  agencies  as  of  the  first  day  of  the  18th  calen- 

23  dar  month  that  begins  after  the  date  of  the  enactment  of  this 

24  Act. 
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1  SEC.  4034.  STANDARD  AND  EXTENDED  SURVEY. 

2  (a)  In  General. — Section  1890  (as  added  by  section 

3  4033)  is  amended  by  adding  at  the  end  thereof  the  following 

4  new  subsections: 

5  "(c)(1)  Any  agreement  entered  into  or  renewed  by  the 

6  Secretary  pm-suant  to  section  1864  relating  to  home  health 

7  agencies  shall  provide  that  the  appropriate  State  or  local 

8  agency  shall  conduct  an  annual  standard  survey  of  each  home 

9  health  agency.  Any  individual  who  notifies  (or  causes  to  be 

10  notified)  a  home  health  agency  of  the  time  or  date  on  which 

11  such  a  survey  is  scheduled  to  be  conducted  is  subject  to  a 

12  civil  money  penalty  of  not  to  exceed  $2,000.  The  Secretary 

13  shall  provide  for  imposition  of  civil  money  penalties  under 

14  this  clause  in  a  manner  similar  to  that  for  the  imposition  of 

15  civil  money  penalties  under  section  1128A.  Section  1128(c) 

16  shall  not  apply  with  respect  to  a  civil  money  penalty  imposed 

17  under  this  clause.  The  Secretary  shall  review  each  State's  or 

18  local  agency's  procedures  for  scheduling  and  conduct  of 

19  annual  standard  surveys  to  assure  that  the  State  or  agency 

20  has  taken  all  reasonable  steps  to  avoid  giving  notice  of  such  a 

21  survey  through  the  scheduling  procedures  and  the  conduct  of 

22  the  surveys  themselves. 

23  "(2)(A)  Except  as  provided  in  subparagraph  (B),  the 

24  standard  survey  shall  be  conducted  vdthout  prior  notice  with 
!  25  respect  to  each  home  health  agency  not  later  than  15  months 
)      26  after  the  date  of  the  previous  standard  survey  conducted 
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1  under  this  paragraph  with  respect  to  that  agency.  The  State- 

2  wide  average  interval  between  standard  surveys  of  any  home 

3  health  agency  shall  not  exceed  12  months.  ' 

4  "(B)  If  not  otherwise  conducted  under  subparagraph 

5  (A),  a  standard  survey  (or  an  abbreviated  standard  survey)  of 

6  an  agency —  r.  - 

7  "(i)  may  be  conducted  within  2  months  of  any 

8  change  of  ownership,  administration,  or  management  of 

9  the  agency,  and  .         .^.m.   .  . 

10  *'(ii)  shall  be  conducted  within  2  months  of  when 

11  a  significant  number  of  complaints  have  been  reported 

12  with  respect  to  the  agency  to  the  Secretary,  the  State, 

13  the  entity  responsible  for  the  licensing  of  the  agency, 

14  the  State  or  local  agency  responsible  for  maintaining  a 

15  toll-free  hotline  and  investigative  unit  (under  section 

16  1864(a)),  or  any  other  appropriate  Federal,  State,  or 

17  local  agency.  ^v.  - 

18  "(C)  A  standard  survey  conducted  under  this  paragraph 

19  with  respect  to  a  home  health  agency — 

20  "(i)  shall  include,  for  a  case-mix  stratified  sample 

21  of  individuals   furnished  items   or   services  by  the 

22  agency — 

23  "(I)  visits  to  the  homes  of  such  individuals, 

24  but  only  with  the  consent  of  such  individuals,  for 

25  the  purpose  of  evaluating  (in  accordance  with  a 
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1  standardized  reproducible  assessment  instrument 

2  (or  instruments)  approved  by  the  Secretary  under 

3  subsection  (d))  the  extent  to  which  the  quality  and 

4  scope  of  items  and  services  furnished  by  the 

5  agency  attained  and  maintained  the  highest  possi- 

6  ble  functional  capacity  of  each  such  individual  as 

7  reflected  in  such  individual's  written  plan  of  care 

8  required   under    section    1861(m)    and  clinical 

9  records  required  under  section  1861(o)(3);  and 

10  "(II)  a  survey  of  the  quality  of  care  and 

11  services  furnished  by  the  agency  as  measured  by 

12  indicators  of  medical,  nursing,  and  rehabilitative 

13  care; 

14  "(ii)  shall  be  based  upon  a  protocol  that  is  devel- 

15  oped,  tested,  and  validated  by  the  Secretary  not  later 

16  than  October  1,  1989;  and        ^  : 

17  "(iii)  shall  be  conducted  by  an  individual — 

18  "(I)  who  meets  minimum  qualifications  estab- 

19  lished  by  the  Secretary  not  later  than  July  1, 

20  1989,  and         rs.:  ift:-?-       .  - 

21  "(n)  who  is  not  serving  (or  has  not  served 

22  within  the  previous  2  years)  as  a  member  of  the 

23  staff  or  as  a  consultant  to  the  home  health  agency 

24  surveyed  with  respect  to  such  agency's  compli- 

25  ance  with  any  condition  of  participation  specified 
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1  in  or  pursuant  to  section  1861(o)  or  subsection  (a) 

2  -   -      of  this  section.  •  "  '  ,      :  ;  '  € 

3  "(D)  Each  home  health  agency  that  is  found,  under  a 

4  standard  survey,  to  have  provided  poor  substandard  care 

5  shall  be  subject  to  an  extended  survey  to  identify  policies  and 

6  procediu"es  vi^hich  produced  such  care  and  to  determine 

7  whether  the  agency  has  complied  with  the  conditions  of  par- 

8  ticipation  specified  in  or  pursuant  to  section  1861(o)  and  sub- 

9  section  (a)  of  this  section.  The  extended  survey  shall  be  con- 

10  ducted  immediately  after  the  standard  survey  (or,  if  not  prac- 

11  tical,  not  later  than  2  weeks  after  the  date  of  completion  of 

12  the  standard  survey).  Any  other  agency  may,  at  the  Secre- 

13  tary's  or  State's  discretion,  be  subject  to  such  an  extended 

14  survey  or  partial  extended  survey.  '         -  ' 

15  "(E)  Nothing  in  this  paragraph  shall  be  construed  as 

16  requiring  an  extended  (or  partial  extended)  survey  as  a  pre- 

17  requisite  to  imposing  a  sanction  against  an  agency  under  sub- 

18  section  (e)  on  the  basis  of  the  findings  of  a  standard  survey. 

19  "(d)(1)  Not  later  than  April  1,  1989,  the  Secretary  shall 

20  designate  an  assessment  instrument  (or  instruments)  for  use 

21  by  an  agency  conducting  surveys  pursuant  to  subsection  (c). 

22  "(2)(A)  Not  later  than  January  1,  1991,  the  Secretary 

23  shall— 

24  "(i)  evaluate  the  assessment  process. 
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1  "(ii)  report  to  Congress  on  the  results  of  such 

2  evaluation,  and 

3  "(iii)  based  on  such  evaluation,  make  such  modifi- 

4  cations  in  the  assessment  process  as  the  Secretary  de- 

5  termines  are  appropriate. 

6  "(B)  The  Secretary  shall  periodically  update  the  evalua- 


7  tion  conducted  under  subparagraph  (A),  report  the  results  of 

8  such  update  to  Congress,  and,  based  on  such  update,  make 

9  such  modifications  in  the  assessment  process  as  the  Secretary 

10  determines  are  appropriate. 

11  "(3)  The  Secretary  shall  provide  for  the  training  of 

12  State  and  Federal  surveyors  in  the  use  of  any  assessment 

13  instrument  (or  instruments)  designated  under  paragraph  (1).". 

14  (b)  Effective  Date. — Except  as  otherwise  specifical- 

15  ly  provided  in  section  1890(d)  of  the  Social  Security  Act  (as 

16  added  by  subsection  (a)),  the  amendment  made  by  subsection 

17  (a)  shall  become  effective  on  the  first  day  of  the  18th  calendar 

18  month  to  begin  after  the  date  of  the  enactment  of  this  Act. 

19  SEC.  4035.  ENFORCEMENT. 

20  Section  1890  (as  added  by  section  4033  and  amended 

21  by  section  4034)  is  further  amended  by  adding  at  the  end 

22  thereof  the  following  new  subsections:  ; 

23  "(e)(1)  If  the  Secretary  determines  on  the  basis  of  a 

24  standard,  extended,  or  partial  extended  survey  or  otherwise, 

25  that  a  home  health  agency  that  is  certified  for  participation 
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1  under  this  title  is  no  longer  in  compliance  with  the  require- 

2  ments  specified  in  or  pursuant  to  section  1861(o)  or  subsec- 

3  tion  (a)  and  determines  that  the  deficiencies  involved  immedi- 

4  ately  jeopardize  the  health  and  safety  of  the  individuals  to 

5  whom  the  agency  furnishes  items  and  services,  the  Secretary 

6  shall  take  immediate  action  to  remove  the  jeopardy  and  cor- 

7  rect  the  deficiencies  through  the  remedy  specified  in  subsec- 

8  tion  (f)(2)(A)(iii)  or  terminate  the  certification  of  the  agency, 

9  and  may  provide,  in  addition,  for  1  or  more  of  the  other  rem- 

10  edies  described  in  subsection  (f)(2)(A). 

11  "(2)  If  the  Secretary  determines  on  the  basis  of  a  stand- 

12  ard,  extended,  or  partial  extended  survey  or  otherwise,  that  a 

13  home  health  agency  that  is  certified  for  participation  under 

14  this  title  is  no  longer  in  compliance  with  the  requirements 

15  specified  in  or  pursuant  to  section  1861(o)  or  subsection  (a) 

16  and  determines  that  the  deficiencies  involved  do  not  immedi- 

17  ately  jeopardize  the  health  and  safety  of  the  individuals  to 

18  whom  the  agency  furnishes  items  and  services,  the  Secretary 

19  may  (for  a  period  not  to  exceed  6  months)  impose  intermedi- 

20  ate  sanctions  developed  pursuant  to  subsection  (f),  in  lieu  of 

21  terminating  the  certification  of  the  agency.  If,  after  such  a 

22  period  of  intermediate  sanctions,  the  agency  is  still  no  longer 

23  in  compliance  with  the  requirements  specified  in  or  pursuant 

24  to  section  1861(o)  or  subsection  (a),  the  Secretary  shall  ter- 

25  minate  the  certification  of  the  agency. 
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1  "(3)  If  the  Secretary  determines  that  a  home  health 

2  agency  that  is  certified  for  participation  under  this  title  is  in 

3  compliance  with  the  requirements  specified  in  or  pursuant  to 

4  section  1861(o)  or  subsection  (a)  but,  as  of  a  previous  period, 

5  did  not  meet  such  requirements,  the  Secretary  may  provide 

6  for  a  civil  money  penalty  under  subsection  (f)(2)(A)(i)  for  the 

7  days  in  v^hich  it  finds  that  the  agency  was  not  in  compliance 

8  with  such  requirements. 

9  "(4)  The  Secretary  may  continue  payments  under  this 

10  title  with  respect  to  a  home  health  agency  not  in  compliance 

11  with  the  requirements  specified  in  or  pursuant  to  section 

12  1861(o)  or  subsection  (a)  over  a  period  of  not  longer  than  6 

13  months,  if — 


14  "(A)  the  State  or  local  survey  agency  finds  that  it 

15  is  more  appropriate  to  take  alternative  action  to  assure 

16  compliance  of  the  agency  with  the  requirements  than 

17  to  terminate  the  certification  of  the  agency, 

18  "(B)  the  agency  has  submitted  a  plan  and  timeta- 

19  ble  for  corrective  action  to  the  Secretary  for  approval 

20  and  the  Secretary  approves  the  plan  of  corrective 

21  action,  and 

22  "(C)  the  agency  agrees  to  repay  to  the  Federal 

23  Government  payments  received  under  this  subpara- 

24  graph  if  the  corrective  action  is  not  taken  in  accord- 

25  ance  with  the  approved  plan  and  timetable. 
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1  The  Secretary  shall  establish  guidelines  for  approval  of  cor- 

2  rective  actions  requested  by  home  health  agencies  under  this 

3  subparagraph. 

4  "(f)(1)  The  Secretary  shall  develop  and  implement,  by 

5  not  later  than  April  1,  1989 —  . 

6  "(A)  a  range  of  intermediate  sanctions  to  apply  to 

7  home  health  agencies  under  the  conditions  described  in 

8  subsection  (e),  and 

9  "(B)  appropriate  procedures  for  appealing  deter- 

10  minations  relating  to  the  imposition  of  such  sanctions. 

11  "(2)(A)  The  intermediate  sanctions  developed  under 

12  paragraph  (1)  shall  include — 

13  "(i)  civil  money  penalties  (with  interest)  for 

14  each  day  of  noncompliance, 

15  '*(ii)  suspension  of  all  or  part  of  the  payments 

16  to  which  a  home  health  agency  would  otherwise 

17  be  entitled  under  this  title  with  respect  to  items 

18  and  services  furnished  by  a  home  health  agency 

19  on  or  after  the  date  on  which  the  Secretary  deter- 

20  mines  that  intermediate  sanctions  should  be  im- 

21  posed  pursuant  to  subsection  (e)(2),  and 

22  "(iii)  the  appointment  of  temporary  manage- 

23  ment  to  oversee  the  operation  of  the  home  health 

24  agency  and  to  protect  and  assure  the  health  and 

25  safety  of  the  individuals  under  the  care  of  the 
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1  agency  while  improvements  are  made  in  order  to 

2  bring  the  agency  into  compliance  with  all  the  re- 

3  quirements  specified  in  or  pursuant  to  section 

4  1861(o)  or  subsection  (a). 

5  The  temporary  management  under  clause  (iii)  shall  not 

6  be  terminated  until  the  Secretary  has  determined  that 

7  the  agency  has  the  management  capability  to  ensure 

8  continued  compliance  with  all  the  requirements  re- 

9  ferred  to  in  that  clause.  : 

10  "(B)  The  sanctions  specified  in  subparagraph  (A)  are  in 


1 1  addition  to  sanctions  otherwise  available  under  State  or  Fed- 

12  eral  law  and  shall  not  be  construed  as  limiting  other  reme- 

13  dies,  including  any  remedy  available  to  an  individual  at 

14  common  law.  a 

15  "(C)  A  finding  to  suspend  payment  under  subparagraph 

16  (A)(ii)  shall  terminate  when  the  Secretary  finds  that  the  home 

17  health  agency  is  in  substantial  compliance  with  all  the  re- 

18  quirements  specified  in  or  pursuant  to  section  1861(o)  and 

19  subsection  (a),  ,  v 

20  "(3)  The  Secretary  shall  develop  and  implement,  by  not 

21  later  than  April  1,  1989,  specific  procedures  with  respect  to 

22  the  conditions  under  which  each  of  the  intermediate  sanctions 

23  developed  under  paragraph  (1)  is  to  be  applied,  including  the 

24  amount  of  any  fines  and  the  severity  of  each  of  these  sanc- 

25  tions.  Such  procedures  shall  be  designed  so  as  to  minimize 
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1  the  time  between  identification  of  deficiencies  and  impositior 

2  of  these  sanctions  and  shall  provide  for  the  imposition  ol 

3  incrementally  more  severe  fines  for  repeated  or  uncorrected 

4  deficiencies.".  - 

5  (b)  Effective  Date. — Except  as  otherwise  specifical- 

6  ly  provided  in  subsections  (e)  and  (f)  of  section  1890  of  the 

7  Social  Security  Act  (as  added  by  subsection  (a)),  the  amend- 

8  ment  made  by  subsection  (a)  shall  become  effective  on  the 

9  first  day  of  the  18th  calendar  month  to  begin  after  the  date  of 

10  the  enactment  of  this  Act. 

11  SEC.  4036.  PUBLICATION  OF  DIRECTORY  OF  HOME  HEALTH 

12  AGENCIES. 

13  Section  1864  (42  U.S.C.  1395aa)  is  amended  by  adding 

14  at  the  end  the  following  new  subsection: 

15  "(d)(1)  The  Secretary  shall  publish  annually  a  directory 

16  containing  the  name,  address,  and  telephone  number  of  each 

17  home  health  agency  that  is  certified  to  participate  in  the  pro- 

18  gram  established  under  this  title.  The  directory  shall  provide 

19  information  regarding  all  surveys  and  certifications  made 

20  with  respect  to  each  agency,  including  information  on  patient 

21  care  and  the  imposition  of  sanctions  (if  any)  made  under  this 

22  title.  The  directory  shall  be  organized  by  geographic  area  and 

23  in  such  a  manner  as  to  be  most  useful  to  individuals  eligible 

24  for  benefits  under  this  title. 
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1  "(2)(A)  The  Secretary  shall  make  the  directory  available 

2  to  the  public  without  charge  at  each  district  and  branch  office 

3  of  the  Social  Security  Administration  and  through  area  agen- 

4  cies  on  aging  designated  pursuant  to  section  305(a)  of  the 

5  Older  Americans  Act  of  1965. 

6  "(B)  The  Secretary  shall  promptly  notify  individuals  eli- 

7  gible  for  benefits  under  this  title  of  the  availability  of  any 

8  directory  newly  published  pursuant  to  this  subsection.". 

9  SEC.    4037.    MAINTENANCE    OF   TOLL-FREE    HOTLINE  AND 

10  INVESTIGATIVE  UNIT. 

11  (a)    In    General.— Section    1864(a)    (42  U.S.C. 

12  1395aa(a))  is  amended  by  adding  at  the  end  the  following: 

13  ''Any  agreement  under  this  subsection  shall  provide  for  the 

14  appropriate  State  or  local  agency  to  maintain  a  toll-free  hot- 

15  line  to  receive  complaints  (and  to  answer  questions)  with  re- 

16  spect  to  home  health  agencies  in  the  State  or  locality,  and  to 

17  maintain  a  unit  for  investigating  such  complaints  that  pos- 

18  sesses  enforcement  authority  and  has  access  to  survey  re- 

19  ports  required  under  section  1890(c).". 

20  (b)  Application. — The  amendment  made  by  subsec- 

21  tion  (a)  shall  apply  to  agreements  entered  into  or  renewed  on 

22  or  after  the  date  of  the  enactment  of  this  Act. 
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1  SEC.  4038.   STUDY  OF  ADJUSTMENTS  TO  HOME  HEALTH 

2  AGENCY  COST  LIMITS. 

3  The  Secretary  of  Health  and  Human  Services  shall 

4  study  and  report  to  the  Congress,  not  later  than  Decem- 

5  ber  31,  1988,  on— 

6  (1)  whether  the  separate  schedules  of  cost  limits 

7  currently  apphed  to  home  health  agencies  located  in 

8  urban  and  rural  areas  accurately  reflect  differences  in 

9  the  costs  of  urban  and  rural  home  health  agencies,  and 

10  (2)  the  appropriateness  of  modifying  such  limits  to 

11  take  into  account  the  proportion  of  agency  patients 

12  who  are  from  urban  and  rural  areas. 

13  SEC.   4039.   DATA   USED   TO   DETERMINE   HOME  HEALTH 

14  AGENCY  COST  LIMITS. 

15  (a)  In  Geneeal.— Section  1861(v)(l)(L)  (42  U.S.C. 

16  1395x(v)(l)(L))  is  amended  by  adding  at  the  end  the  following 

17  new  clause: 

18  "(iii)  In  estabhshing  limits  under  this  subparagraph,  the 

19  Secretary  shall — 

20  "(I)  utiHze  a  wage  index  that  is  based  on  data  ob- 

21  tained  from  home  health  agencies,  and 

22  *  "(n)  base  such  limits  on  the  most  recent  data 

23  available,  which  data  may  be  for  cost  reporting  periods 

24  beginning  no  earlier  than  July  1,  1985.". 
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1  (b)  Effective  Date. — The  amendment  made  by  sub- 

2  section  (a)  shall  apply  to  cost  reporting  periods  beginning  on 

3  or  after  July  1,  1988.    .  :    ^    ^       .  «  . 

4  SEC.  4040.  HOME  HEALTH  PROSPECTIVE  PAYMENT  DEMON- 

5  STRATION  PROJECT.  JO  ■ 

6  (a)  In  General. — The   Secretary  of  Health  and 

7  Human  Services  shall  provide  for  a  demonstration  project  to 

8  develop  and  test  alternative  methods  of  pa3dng  home  health 

9  agencies  on  a  prospective  basis  for  services  furnished  under 

10  the  medicare  and  medicaid  programs.  The  project  shall  be 

11  designed  in  a  manner  to  enable  the  Secretary  to  evaluate  the 

12  effects  of  various  methods  of  prospective  payment  (including 

13  payments  on  a  per- visit,  per-case,  and  per-episode  basis)  on 

14  program  expenditures,  access  to,  and  quality  of,  home  health 

15  care,  and  home  health  agency  operations.  The  Secretary 

16  shall  assure  that  services  are  first  furnished  under  the  project 

17  not  later  than  July  1,  1988,  and,  for  this  purpose,  the  Secre- 

18  tary  may  reinstate  a  previously  awarded  contract,  or  award  a 

19  sole  source  contract,  to  carry  out  the  project.  - 

20  (b)  Funding. — The  provisions  of  subsection  (a)(2)  and 

21  the  first  sentence  of  subsection  (b)  of  section  402  of  the  Social 

22  Security  Amendments  of  1967  shall  apply  to  the  demonstra- 

23  tion  project  under  subsection  (a)  of  this  section  as  they  apply 

24  to  experiments  under  subsection  (a)(1)  of  that  section. 
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1  (c)  Repoet. — The  Secretary  shall  submit  to  Congress, 

2  not  later  than  one  year  after  the  date  of  the  enactment  of  this 

3  Act,  an  interim  report  on  the  demonstration  project  and,  not 

4  later  than  4  years  after  the  date  of  the  enactment  of  this  Act, 

5  a  final  report  on  the  results  of  the  project. 

6  PART  4— PEER  REVIEW  ORGANIZATIONS 

7  SEC.  4051.  PEER  REVIEW  ON-SITE  QUARTERLY  CONSULTA- 

8  TION  WITH  RURAL  HOSPITALS. 

9  (a)  In  General.— Section  1154(a)  (42  U.S.C.  1320c- 

10  3(a))  is  amended  by  adding  at  the  end  the  following  new 

11  paragraph: 

12  "(15)  With  respect  to  each  hospital  which  is  located  in  a 

13  rural  area  and  the  services  of  which  are  reviewed  by  the 

14  organization,  the  organization  shall  provide  for  a  physician 

15  (or  physicians),  who  is  responsible  for  review  of  cases  on 

16  behalf  of  the  organization  for  services  in  the  hospital,  to  visit 

17  the  hospital,  not  less  often  than  quarterly,  and  meet  with  the 

18  medical  and  administrative  staff  of  the  hospital  respecting  the 

19  organization's  review  of  the  hospital's  services  for  which  pay- 

20  ment  may  be  made  under  title  XVin.". 

21  (b)  Effective  Date. — The  amendment  made  by  sub- 

22  section  (a)  shall  apply  to  contracts  under  part  B  of  title  XI  of 

23  the  Social  Security  Act  as  of  January  1,  1988. 
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1  SEC.    4052.    PEER    REVIEW    EMPHASIS    ON  EDUCATIONAL 

2  ACTIVITIES.  ' 

3  (a)  In  Geneeal.— Section  1153(c)  (42  U.S.C.  1320c- 

4  2(c))  is  amended  by  adding  after  and  below  paragraph  (8)  the 

5  following:  yj.,f^  ^  .2^^r^'i'J  •i  ,.-:;;..                 x:  -  ,. 

6  "In  evaluating  the  performance  of  utilization  and  quality  con- 

7  trol  peer  review  organizations  under  contracts  under  this 

8  part,  the  Secretary  shall  place  emphasis  on  the  performance 

9  of  such  organizations  in  educating  providers  and  practitioners 

10  (particularly  those  in  rural  areas)  concerning  the  review  proc- 

11  ess  and  criteria  being  applied  by  the  organization.". 

12  (b)  Effective  Date. — The  amendment  made  by  sub- 

13  section  (a)  shall  apply  to  contracts  under  part  B  of  title  XI  of 

14  the  Social  Security  Act  as  of  January  1,  1988.      .  -  , 

15  SEC.  4053.  DIRECT  DISCUSSION  OF  PAYMENT  DENIALS  WITH 

16  PEER  REVIEW  ORGANIZATIONS. 

17  (a)  In  General.— Section   1154(a)(2)  (42  U.S.C. 

18  1320c-3(a)(2))  is  amended  by  inserting  after  the  first  sen- 

19  tence  the  following:  "The  organization's  determination  that 

20  payment  should  not  be  made  shall  not  become  final  until  30 

21  days  after  the  date  the  organization  has  provided  the  physi- 

22  cian  or  provider  involved  with  reasonable  notice  of  the  pro- 

23  posed  determination  (including  a  specification  of  the  criteria 

24  under  which  the  determination  is  proposed  to  be  made).  The 

25  organization  shall  provide  the  physician  or  provider  involved 
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1  with  a  reasonable  and  convenient  opportunity  during  such 

2  30-day  period  to  discuss  the  proposed  determination". 

3  (b)  Effective  Date. — The  amendment  made  by  sub- 

4  section  (a)  shall  apply  to  determinations  made  on  or  after  the 

5  first  day  of  the  first  month  that  begins  more  than  30  days 

6  after  the  date  of  the  enactment  of  this  Act.        ■  -  s  d  i  r 

7  SEC.  4054.  STUDY  OF  EFFECTIVENESS  OF  SENDING  DENIAL 

8  NOTICES  TO  BENEFICIARIES.  I 

9  (a)  In  Geneeal. — The  Secretary  of  Health  and 

10  Human  Services  shall  conduct  a  study  of  the  educational  ef- 

11  fectiveness  of  utilization  and  quality  control  peer  review  or- 

12  ganizations  providing  medicare  beneficiaries  with  notice  in 

13  the  case  of  services  for  which  pa3niient,  under  title  XV  ILL  of 

14  the  Social  Security  Act,  will  be  denied  by  such  an  organiza- 

15  tion  by  reason  of  paragraph  (1)  or  (9)  of  section  1862(a)  of 

16  such  Act,  but  in  which  such  beneficiaries  are  not  liable  for 

17  payment  by  reason  of  section  1879  of  such  Act. 

18  (b)  Repoet. — The  Secretary  shall  report  to  the  Con- 

19  gress  on  the  results  of  the  study  not  later  than  2  years  after 

20  the  date  of  the  enactment  of  this  Act.  -  r/ 'g 

21  SEC.  4055.  PREEXCLUSION  HEARINGS. 

22  In  Geneeal.— Section  1156(b)  (42  U.S.C.  1320c-5(b)) 

23  is  amended  by  adding  at  the  end  the  following  new 

24  paragraph:  ■  ^         :  r 
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1  "(5)  Before  the  Secretary  may  effect  an  exclusion  under 

2  paragraph  (2),  the  provider  or  practitioner  adversely  affected 

3  by  the  determination  is  entitled  to  a  hearing  before  an  admin- 

4  istrative  law  judge  (described  in  section  205(b))  respecting 

5  whether  the  provider  or  practitioner  should  be  able  to  contin- 

6  ue  furnishing  services  to  individuals  entitled  to  benefits  under 

7  title  XVin,  pending  completion  of  the  administrative  review 

8  procedure  under  paragraph  (4).  If  the  judge  does  not  deter- 

9  mine,  by  a  preponderance  of  the  evidence,  that  the  provider 

10  or  practitioner  will  pose  a  serious  risk  to  such  individuals  if 

11  permitted  to  continue  furnishing  such  services,  the  Secretary 

12  shall  not  effect  the  exclusion  under  paragraph  (2)  until  the 

13  provider  or  practitioner  has  been  provided  reasonable  notice 

14  and  opportunity  for  an  administrative  hearing  thereon  under 

15  paragraph  (4).".    ^    ^  ^ 

16  (b)  Effective  Date. — The  amendment  made  by  sub- 

17  section  (a)  shall  apply  to  determinations  made  by  the  Secre- 

18  tary  of  Health  and  Human  Services  under  section  1156(b)  of 

19  the  Social  Security  Act  on  or  after  the  date  of  the  enactment 

20  of  this  Act. 

21  (c)  Teansition  foe  Cueeent  Cases. — In  the  case  of 

22  a  practitioner  or  person — 

23  (1)  for  whom  a  notice  of  determination  under  sec- 

24  tion  1156(b)  of  the  Social  Security  Act  has  been  pro- 
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1  vided  within  365  days  before  the  date  of  the  enactment 

2  of  this  Act, 

3  (2)  who  has  not  exhausted  the  administrative  rem- 

4  edies  available  under  section  1156(b)(4)  of  such  Act  for 

5  review  of  the  determination,  and 

6  (3)  who  requests,  within  90  days  after  the  date  of 

7  the  enactment  of  this  Act,  a  hearing  established  under 

8  this  subsection,  ■  ^ 

9  the  Secretary  of  Health  and  Human  Services  shall  provide 

10  for  a  hearing  described  in  section  1156(b)(5)  of  the  Social 

11  Security  Act  (as  amended  by  subsection  (a)  of  this  section). 

12  (d)  Redeterminations  in  Certain  Cases. — If,  in 


13  hearing  under  subsection  (c),  the  judge  does  not  determine, 

14  by  a  preponderance  of  the  evidence,  that  the  provider  or 

15  practitioner  will  pose  a  serious  risk  to  individuals  entitled  to 

16  benefits  under  title  XVHI  of  the  Social  Security  Act  if  per- 

17  mitted  to  continue  or  resume  furnishing  such  services,  the 

18  Secretary  shall  not  effect  the  exclusion  (or  shall  suspend  the 

19  exclusion,  if  previously  effected)  under  paragraph  (2)  of  sec- 

20  tion  1156(b)  of  such  Act  until  the  provider  or  practitioner  has 

21  been  provided  an  administrative  hearing  thereon  under  para- 

22  graph  (4)  of  such  section,  notwithstanding  any  failure  by  the 

23  provider  or  practitioner  to  request  the  hearing  on  a  timely 

24  basis.  i ' 
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1  PART  5— MISCELLANEOUS  PROVISIONS 

2  SEC.  4071.  PROVIDING  COMMUNITY  NURSING  AND  AMBULA- 

3  TORY  CARE  ON  A  PREPAID,  CAPITATED  BASIS 

4  TO  MEDICARE  BENEFICIARIES. 

5  (a)  In  General. — Title  XV  ILL  is  amended  by  inserting 

6  after  section  1876  the  following  new  section: 

7  ''PEOVISION  OF  COMMUNITY  NURSING  AND  AMBULATORY 

8  CARE  ON  A  PREPAID,  CAPITATED  BASIS 

9  "Sec  1876A.  (a)  Eligibility  of  Medicare  Benefi- 


10  ciaries  TO  Enroll  with  Eligible  Organizations. — 

11  Subject  to  the  provisions  incorporated  by  subsection  (c)(3), 

12  every  individual  entitled  to  benefits  under  part  A  and  enrolled 

13  under  part  B  (other  than  an  individual  medically  determined 

14  to  have  end-stage  renal  disease  or  an  individual  enrolled  with 

15  an  eligible  organization  under  section  1876  or  with  an  orga- 

16  nization  under  section  1833(a)(1)(A))  shall  be  eligible  to 

17  enroll  under  this  section  with  any  eligible  organization  with 

18  which  the  Secretary  has  entered  into  a  contract  under  this 

19  section  and  which  serves  the  geographic  area  in  which  the 

20  individual  resides. 


21  "(b)  Definitions  of  Community  Nursing  and  Am- 

22  BULATORY  CaRE  AND  ELIGIBLE  ORGANIZATION. — 

23  "(1)  Community  nursing  and  ambulatory 

24  CARE  defined. — In  this  section,  the  term  'community 

25  nursing  and  ambulatory  care'  means  the  following 

26  services  furnished  to  an  individual  which  are,  except  as 
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1  provided  in  subparagraphs  (F),  (G),  and  (H)  provided 

2  on  a  visiting  basis  in  a  place  of  residence  used  as  such 

3  individual's  home:  ' 

4  "(A)  Part-time  or  intermittent  nursing  care 

5  furnished  by  or  under  the  supervision  of  registered 

6  professional  nurses  on  a  visiting  basis  in  a  place  of 

7  residence  used  as  an  individual's  home. 

8  "(B)  Physical,  occupational,  or  speech  ther- 

9  apy. 

10  "(C)  Social  and  related  services  supportive  of 

11  a  plan  of  ambulatory  care. 

12  "(D)  Part-time  or  intermittent  services  of  a 

13  home  health  aide.  -  ^  ' 

14  "(E)  Medical  suppUes  (other  than  drugs  and 

15  biologicals)  and  durable  medical  equipment  while 

16  under  a  plan  of  care. 

17  "(F)  Medical  and  other  health  services  de- 

18  scribed  in  paragraphs  (2)(H)(ii)  and  (5)  through  (9) 

19  of  section  1861(s). 

20  "(G)  Rural  health  clinic  services  described  in 

21  section  1861(aa)(l)(C). 

22  *  "(H)  Certain  other  related  services  Hsted  in 

23  section  1915(cK4)(B)  to  the  extent  the  Secretary 

24  finds  such  iservices  are  appropnate  to  prevent  the 

25  need  for  institutionalization  of  a  patient. 
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1  "(2)  Eligible  organization  defined. — For 

2  purposes  of  this  section,  the  term  'eligible  organization' 

3  means  a  public  or  private  entity,  organized  under  the 

4  laws  of  any  State,  which  meets  the  following  require- 
5,  ments:                'Ui.u-r-        ''H.;  ' 

6  "(A)  The  entity  is  primarily  engaged  in  the 

7  direct  provision  of  community  nursing  and  ambu- 

8  latory  care.    '   ^ :  ' 

9  **(B)  The  entity  provides  directly,  or  through 

10  arrangements  with  other  qualified  personnel,  com- 

11  munity  nursing  and  ambulatory  care. 

12  "(C)  The  entity  provides  that  all  community 

13  nursing  and  ambulatory  care  is  furnished  by  or 

14  under  the  supervision  of  a  registered  nurse  and 

15  that  all  such  care  is  furnished  by  qualified  staff. 

16  "(D)  The  entity  has  policies  governing  the 

17  furnishing  of  community  nursing  and  ambulatory 

18  care  that  are  developed  by  registered  professional 

19  nurses.  .    ,_...<       .        ■  > 

20  "(E)  The  entity  maintains  clinical  records  on 

21  all  patients.       i  .  -  • 

22  "(F)  The  entity  has  protocols  and  procedures 

23  to  assure,  when  appropriate,  timely  referral  to  or 

24  consultation  with  other  health  care  providers  or 

25  professionals. 
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1  "(G)  The  entity  complies  with  applicable 

2  State  and  local  laws  governing  the  provision  of 

3  community    nursing   and   ambulatory    care  to 

4  patients. 

5  "(H)  The  requirements  of  subparagraphs  (B), 

6  (D),  and  (E)  of  section  1876(b)(2). 

7  "(c)  Contracts  with  Eligible  Oeganizations. — 

8  "(1)  In  general. — The  Secretary  may  not  enter 

9  into  a  contract  under  this  section  with  an  eligible  orga- 

10  nization  unless  it  meets  the  requirements  of  this  sub- 

11  section  and  subsection  (d)  with  respect  to  members  en- 

12  rolled  under  this  section. 

13  "(2)  Basic  service  package. — The  organiza- 

14  tion  must  provide  to  members  enrolled  under  this  sec- 

15  tion,  through  providers  and  other  persons  that  meet  the 

16  applicable  requirements  of  this  title  and  part  A  of  title 

17  XI,  community  nursing  and  ambulatory  care  (as  de- 

18  fined  in  subsection  (b)(1))  which  is  generally  available 

19  to  individuals  residing  in  the  geographic  area  served  by 

20  the  organization,  except  that  the  organization  may  pro- 

21  vide  such  members  with  such  additional  health  care 

22  services  as  the  members  may  elect,  at  their  option,  to 

23  have  covered.  ^ 

24  "(3)  Incorporation  of  enrollment  provi- 

25  signs. — Section  1876(c)(3)  shall  apply  to  eligible  orga- 
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1  nizations  under  this  section  in  the  same  manner  as  it 

2  appHes  to  eligible  organizations  under  section  1876, 

3  and,  for  such  purpose,  any  reference  in  that  section  to 

4  subsection  (a)(1)(A)  is  deemed  a  reference  to  subsection 

5  (d)(1)(A)  of  this  section.     a  >-r  ;v\m      i  ■  . 

6  "(4)  Availability  of  services. — The  organi- 

7  zation  must  make  community  nursing  and  ambulatory 

8  care  (and  such  other  health  care  services  as  such  indi- 

9  viduals  have  contracted  for)  available  and  accessible  to 

10  each  such  individual,  within  the  area  served  by  the  or- 

11  ganization,   with  reasonable   promptness   and  in  a 

12  manner  which  assures  continuity.  *  =  '  '■.^^ 

13  "(5)  Incorporation  of  grievance  proce- 

14  dure s.— Section  1876(c)(5)  shall  apply  to  organiza- 

15  tions  under  this  section  in  the  same  manner  as  it  ap- 

16  plies  to  organizations  under  section  1876.  i 

17  "(6)  Quality  assurance. — The  organization 

18  must  have  arrangements,  established  in  accordance 

19  with  regulations  of  the  Secretary,  for  an  ongoing  qual- 

20  ity  assurance  program  for  health  care  services  it  pro- 

21  vides  to  such  individuals,  which  program  (A)  stresses 

22  health  outcomes  and  (B)  provides  review  by  health 

23  care  professionals  of  the  process  followed  in  the  provi- 

24  sion  of  such  health  care  services. 
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1  "(d)  Determination  of  Pee  Capita  Payment 

2  Kates. — 

3  "(1)  In  general. — (A)  The  Secretary  shall  an- 

4  nually  determine,  and  shall  announce  (in  a  manner  in- 

5  tended  to  provide  notice  to  interested  parties)  not  later 

6  than  September  7  before  the  calendar  year  concerned, 

7  a  per  capita  rate  of  payment  for  each  class  of  individ- 

8  .  uals  who  are  enrolled  under  this  section  with  an  eligi- 

9  ble  organization  and  who  are  entitled  to  benefits  under 

10  part  A  and  enrolled  under  part  B. 

11  **(B)  The  Secretary  shall  define  appropriate  class- 

12  es  of  members,  based  on  age,  disability  status,  and 

13  such  other  factors  as  the  Secretary  determines  to  be 

14  appropriate,  so  as  to  ensure  actuarial  equivalence.  The 

15  Secretary  may  add  to,  modify,  or  substitute  for  such 

16  classes,  if  such  changes  will  improve  the  determination 

17  of  actuarial  equivalence.  ■  l 

18  "(C)  The  annual  per  capita  rate  of  payment  for 

19  each  such  class  shall  be  equal  to  95  percent  of  the  ad- 

20  justed  average  per  capita  cost  (as  defined  in  paragraph 

21  (3))  for  that  class. 

22  "(D)  In  the  case  of  an  eligible  organization  with  a 

23  contract,  the  Secretary  shall  make  monthly  pa3nnents 

24  in  advance  and  in  accordance  with  the  rate  determined 

25  under  subparagraph  (C),  except  as  provided  in  subsec- 
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1  tion  (e)(3)(B),  to  the  organization  for  each  individual 

2  enrolled  with  the  organization  under  this  section. 

3  "(E)  The  amount  of  payment  under  this  para- 

4  graph  may  be  retroactively  adjusted  to  take  into  ac- 

5  count  any  difference  between  the  actual  number  of  in- 

6  dividuals  enrolled  in  the  plan  under  this  section  and  the 

7  number  of  such  individuals  estimated  to  be  so  enrolled 

8  in  determining  the  amount  of  the  advance  payment. 

9  "(2)  Payments  as  substitute  for  othee 

10  payments. — Payments  under  a  contract  to  an  eligible 

11  organization  under  paragraph  (1)  shall  be  instead  of  the 

12  amounts  which  (in  the  absence  of  the  contract)  would 

13  be  otherwise  payable,  pursuant  to  sections  1814(b)  and 

14  1833(a),  for  services  furnished  by  or  through  the  orga- 

15  nization  to  individuals  enrolled  with  the  organization 

16  under  this  section.       :r??»^^!q^r  r^^^^"^  .  w 

17  "(3)  Adjusted  average  per  capita  cost 

18  (AAPCC)  DEFINED. — For  purposes  of  this  section,  the 

19  term  'adjusted  average  per  capita  cost'  means  the  av- 

20  erage  per  capita  amount  that  the  Secretary  estimates 

21  in  advance  (on  the  basis  of  actual  experience,  or  retro- 

22  spective  actuarial  equivalent  based  upon  an  adequate 

23  sample  and  other  mformation  and  data,  in  a  geographic 

24  area  served  by  an  eligible  organization  or  in  a  similar 

25  area,  with  appropriate  adjustments  to  assure  actuarial 
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1  equivalence)  would  be  payable  in  any  contract  year  for 

2  those  services  covered  under  parts  A  and  B  and  types 

3  of  expenses  otherwise  reimbursable  under  parts  A  and 

4  B  which  are  described  in  subparagraphs  (A)  through 

5  (Gr)  of  subsection  (b)(1)  (including  administrative  costs 

6  incurred  by  organizations  described  in  sections  1816 

7  and  1842),  if  the  services  were  to  be  furnished  by 

8  other  than  an  eligible  organization.  ;  r 

9  "(4)     Payment     feom     medicaee  teust 

10  FUNDS. — The  payment  to  an  eligible  organization 

11  under  this  section  for  individuals  enrolled  under  this 

12  section  with  the  organization  and  entitled  to  benefits 

13  under  part  A  and  enrolled  under  part  B  shall  be  made 

14  from  the  Federal  Hospital  Insurance  Trust  Fund  and 

15  the  Federal  Supplementary  Medical  Insurance  Trust 

16  Fund  in  such  proportions  from  each  such  trust  fund  as 

17  the  Secretary  deems  to  be  fair  and  equitable  taking 

18  into  consideration  benefits  attributable  to  parts  A  and 

19  B,  respectively.  ,  .  -         ;    ;    .       j  . 

20  "(5)  Exclusive  souece  of  payment. — During 

21  any  period  in  which  an  individual  is  enrolled  under  this 

22  section  with  an  eligible  organization  having  a  contract, 

23  only  the  eligible  organization  (and  no  other  individual 

24  or  person)  shall  be  entitled  to  receive  payments  from 

25  the  Secretary  under  this  title  for  conmiunity  nursing 
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r  and  ambulatory  care  (as  defined  in  subsection  (b)(1)) 

2  furnished  to  the  individual. 

3  "(6)  Budget  neutrality. — The  Secretary  may 

4  not  enter  into  a  contract  with  an  organization  under 

5  subsection  (c)  unless  the  Secretary  determines  that  es- 

6  timated  total  payments  under  this  title  for  eligible  indi- 

7  viduals  enrolled  under  the  contract  will  not  exceed,  for 

8  benefits  and  administration,  the  amount  that  the  Secre- 

9  tary  reasonably  estimates  would  have  been  made  under 

10  this  title  for  such  individuals  if  the  Secretary  had  not 

11  entered  into  such  a  contract. 

12  "(e)  Resteiction  on  PEEMniMS,  Deductibles,  Co- 

13  PAYMENTS,  AND  COINSUEANCE. — 

14  "(1)  In  general. — In  no  case  may  the  portion  of 

15  an  eligible  organization's  premium  rate  and  the  actuar- 

16  ial  value  of  its  deductibles,  coinsurance,  and  copay- 

17  ments  charged  (with  respect  to  community  nursing  and 

18  ambulatory  care)  to  individuals  who  are  enrolled  under 

19  this  section  with  the  organization,  exceed  the  actuarial 

20  value  of  the  coinsurance  and  deductibles  that  would  be 

21  applicable  on  the  average  to  individuals  enrolled  under 

22  this  section  with  the  organization  (or,  if  the  Secretary 

23  finds  that  adequate  data  are  not  available  to  determine 

24  that  actuarial  value,  the  actuarial  value  of  the  coinsur- 

25  anee  and  deductibles  applicable  on  the  average  to  indi- 
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1  viduals  in  the  area,  in  the  State,  or  in  the  United 

2  States,  eUgible  to  enroll  under  this  section  with  the  or- 

3  ganization,  or  other  appropriate  data)  and  entitled  to 
4.  ;  benefits  under  part  A  and  enrolled  under  part  B,  if 

5  they  were  not  members  of  an  eligible  organization. 

6  "(2)  Additional  benefits. — If  the  eligible  or- 

7  ganization  provides  to  its  members  enrolled  under  this 

8  section  services  in  addition  to  community  nursing  and 

9  ambulatory  care,  election  of  coverage  for  such  addition- 

10  al  services  shall  be  optional  for  such  members  and  such 

11  organization  shall  furnish  such  members  with  informa- 
12,  tion  on  the  portion  of  its  premium  rate  or  other 

13  charges  applicable  to  such  additional  services.  In  no 

14  case  may  the  sum  of —  ; 


15  "(A)  the  portion  of  such  organization's  pre- 

16  mium  rate  charged,  with  respect  to  such  addition- 

17  al  services,  to  members  enrolled  under  this  sec- 

18  r  r  •  tion,  and          -h                     :  <  U  ":■ 

19  '  "(B)  the  actuarial  value  of  its  deductibles, 

20  coinsurance,  and  copayments  charged,  with  re- 

21  V  ':    spect  to  such  services  to  such  members, 

22  .  exceed  the  adjusted  conmiunity  rate  for  such  services 

23  ::  (as  defined  in  section  1876(e)(3)).       ...                ■  . 
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1  "(3)   Additional   benefits   required. — (A) 

2  Subject  to  subparagraphs  (B)  and  (C),  each  such  con- 

3  tract  shall  provide  that  if — 

4  "(i)  the  adjusted  community  rate,  referred  to 

5  in  paragraph  (2),  for  community  nursing  and  am- 

6  bulatory  care  covered  under  parts  A  and  B  (as  re- 

7  duced  for  the  actuarial  value  of  the  coinsurance 

8  and  deductibles  under  those  parts)  for  members 

9  enrolled  under  this  section  with  the  organization, 

10  is  less  than 

11  "(ii)  the  average  of  the  per  capita  rates  of 

12  payment  to  be  made  under  subsection  (d)(1)  at  the 

13  beginning  of  an  annual  contract  period  for  mem- 

14  hers  enrolled  under  this  section  with  the  organiza- 

15  tion, 

16  the  eligible  organization  shall  provide  to  such  members 

17  the  additional  benefits  described  in  section  1876(g)(3) 

18  which  are  selected  by  the  eligible  organization  and 

19  which  the  Secretary  finds  are  at  least  equal  in  value  to 

20  the  difference  between  that  average  per  capita  pay- 

21  ment  and  the  adjusted  conununity  rate  (as  so  reduced). 

22  "(B)  Subparagraph  (A)  shall  not  apply  with  re- 

23  spect  to  any  organization  which  elects  to  receive  a 

24  lesser  payment  to  the  extent  that  there  is  no  longer  a 
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1  difference  between  the  average  per  capita  payment  and 

2  adjusted  community  rate  (as  so  reduced). 

3  "(C)  An  organization  (with  the  approval  of  the 

4  Secretary)  may  provide  that  a  part  of  the  value  of  such 

5  additional  benefits  under  subparagraph  (A)  be  withheld 

6  and  reserved  by  the  Secretary  as  provided  in  section 

7  1876(g)(5). 

8  "(D)  If  the  Secretary  finds  that,  for  purposes  of 

9  subparagraph  (A),  there  is  insufficient  enrollment  expe- 

10  rience  to  determine  an  average  of  the  per  capita  rates 

11  of  payment  to  be  made  under  subsection  (d)(1)  at  the 

12  beginning  of  a  contract  period,  the  Secretary  may 

13  determine  such  an  average  based  on  the  enrollment 

14  experience  of  other  contracts  entered  into  under  this 

15  section. 

16  "(4)    Incorporation    of    related  provi- 

17  SIGNS. — The  provisions  of  paragraphs  (3),  (5),  and  (6) 

18  of  section  1876(g)  shall  apply  in  the  same  manner  to 

19  contracts  under  this  section  as  they  apply  to  risk-shar- 

20  ing  contracts  under  section  1876,  and,  for  this  purpose, 

21  any  reference  in  such  paragraphs  to  paragraph  (2)  is 

22  deemed  a  reference  to  paragraph  (3)  of  this  subsection. 

23  "(5)  Incorporation  of  secondary  payor 

24  provision. — Section  1876(e)(4)  shall  apply  to  eligible 
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1  organizations  under  this  section  in  the  same  manner  as 

2  it  appHes  to  ehgible  organizations  under  section  1876. 

3  "(f)  Incorporation  of  Provisions  Relating  to 

4  Other  Terms  of  Contract. — Section  1876(i)  shall  apply 

5  to  contracts  under  this  section  in  the  same  manner  as  it  ap- 

6  plies  to  contracts  under  section  1876,  and,  for  such  purpose, 

7  any  reference  to  subsection  (e)  is  deemed  a  reference  to  sub- 

8  section  (d)  of  this  section.". 

9  (b)  Effective  Date. — The  amendment  made  by  sub- 

10  section  (a)  shall  apply  to  contracts  entered  into  on  or  after 

11  January  1,  1988. 

12  SEC.  4072.  REVISION  OF  PART  B  HEARINGS. 

13  (a)  Clarification  of  OBRA  Amendment. — Section 

14  1869(b)(3)(B)  (42  U.S.C.   1395ff (b)(3)(B))  is  amended  is 

15  amended  by  striking  "chapter  5"  and  inserting  "section 

16  553". 

17  (b)  Expedited  Administrative  Hearing  Where 

18  Only  Issues  of  Law.— Section   1869(b)  (42  U.S.C. 

19  1395ff(b))  is  amended  by  adding  at  the  end  the  following  new 

20  paragraph:  ^ 

21  "(5)  In  an  administrative  hearing  pursuant  to  paragraph 

22  (1),  where  the  moving  party  alleges  that  there  are  no  materi- 

23  al  issues  of  fact  in  dispute,  the  administrative  law  judge  shall 

24  make  an  expedited  determination  as  to  whether  any  such 
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1  facts  are  in  dispute  and,  if  not,  shall  determine  the  case 

2  expeditiously.".  ^  . 

3  (c)  Timely  Carriee  Hearings  on  Part  B  Ap- 

4  peals.— Section   1842(b)(5)   (42   U.S.C.   1395u(b)(5))  is 

5  amended — 

6  (1)  by  inserting  "(A)"  after  "(5)",  and 

7  (2)  by  adding  at  the  end  the  following  new  sub- 

8  paragraph:  ^  • 

9  "(B)  The  Secretary  shall  establish  standards  for  evaluat- 

10  ing  carriers'  performance  of  reviews  and  hearings  described 

11  in  paragraph  (3)(C),  under  which  a  carrier  is  expected — 

12  *'(i)  to  complete  such  reviews,  within  45  days 

13  after  the  date  of  a  request  by  an  individual  enrolled 

14  under  this  part  for  review  of  a  carrier  determination,  in 

15  95  percent  of  such  requests,  and 

16  "(ii)  to  make  a  final  determination,  within  120 

17  days  after  the  date  of  receipt  of  a  request  by  an  indi- 

18  vidual  enrolled  under  this  part  for  a  fair  hearing  under 

19  paragraph  (3)(C),  in  90  percent  of  such  cases.". 

20  (d)  Effective  Dates. — (1)  The  amendment  made  by 

21  subsection  (a)  shall  take  effect  on  the  date  of  the  enactment  of 

22  this  Act. 

23  (2)  The  amendment  made  by  subsection  (b)  shall  apply 

24  to  requests  for  hearings  filed  after  the  end  of  the  60-day 

25  period  beginning  on  the  date  of  the  enactment  of  this  Act. 
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1  (3)  The  amendments  made  by  subsection  (c)  shall  apply 

2  to  evaluation  of  performance  of  carriers  under  contracts  en- 

3  tered  into  or  renewed  on  or  after  January  1,  1988. 

4  SEC.  4073.  REQUIREMENTS  FOR  PUBLICATION  OF  POLICIES. 

5  (a)  Publication  as  Regulations  of  Significant 

6  Policies.— Section   1871(a)   (42   U.S.C.    1395hh(a))  is 

7  amended —  -l    t  .  I  f  ^    :  ■ 

8  (1)  by  inserting  "(1)"  after  "(a)";  and 

9  (2)  by  adding  at  the  end  thereof  the  following  new 

10  paragraph:  ;  ;  ;     ^  ^  - 

11  "(2)  No  rule,  requirement,  or  other  statement  of  policy 

12  (other  than  a  national  coverage  determination)  that  has  (or 

13  may  have)  a  significant  effect  on  the  scope  of  benefits,  the 

14  payment  for  services,  or  the  eligibility  of  individuals,  entities, 

15  or  organizations  to  furnish  or  receive  services  or  benefits 

16  imder  this  title  shall  take  effect  unless  it  is  promulgated  by 

17  the  Secretary  by  regulation  under  paragraph  (1).". 

18  (b)  Publication  of  List  of  Other  Policies. — Sec- 

19  tion  1871  (42  U.S.C.  1395hh)  is  amended  by  adding  at  the 

20  end  thereof  the  following  new  subsection: 

21  "(c)  The  Secretary  shall  pubHsh  in  the  Federal  Register, 

22  not  less  frequently  than  every  3  months,  a  list  of  all  manual 

23  instructions,  interpretative  rules,  statements  of  policy,  and 

24  guidelines  of  general  applicability  which — 
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1  '  "(1)  are  promulgated  by  the  Secretary  to  carry 

2  out  this  title,  but  r  r:,  > 

3  "(2)  are  not  published  pursuant  to  subsection 

4  (a)(1)  and  have  not  been  previously  published  in  a  list 

5  under  this  subsection.".  -     '  <  • 

6  (c)  Advance  Notice  of  Certain  Othee  Policy 

7  Changes.— Section  1871  (42  U.S.C.  1395hh)  is  further 

8  amended  by  adding  at  the  end  the  following  new  subsection: 

9  "(d)  A  carrier,  fiscal  intermediary,  or  utilization  and 


10  quality  control  peer  review  organization  may  not  provide  for 

11  a  change  of  a  policy  which  affects  a  change  in  (or  establishes 

12  a  standard  for)  payment  under  this  title  (including  the  estab- 

13  lishment  of  payment  screens  and  utilization  and  quality  con- 

14  trol  standards),  unless  it —  . 


15  "(1)  has  a  process  reasonably  designed  to  provide 

16  notice  of  the  change  to  providers,  practitioners,  and 

17  suppHers  likely  to  be  affected  by  the  change,  and  ' 

18  "(2)  provides  notice  under  such  a  process  not 

19  later  than  30  days  before  the  effective  date  of  the 

20  change.".  ~      -  -  - 

21  (d)  EuEAL  Impact  Regulatory  Analysis. — In  the 

22  publication  of  each  proposed  or  final  regulation  that —  -'^ 

23  (1)  relates  to  a  Federal  health  care  program  under 

24  the  jurisdiction  of  the  Secretary  of  Health  and  Human 

25  Services,  and 
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1  (2)  can  reasonably  be  expected  to  affect  a  substan- 

2  tial  number  of  providers  of  health  care  services  in  rural 

3  areas, 


4  the  Secretary  shall  include  an  analysis  of  the  impact  of  the 

5  regulation  on  the  access  of  individuals  to  health  care  services 

6  in  rural  areas.  Such  analysis  shall  include  an  evaluation  of 

7  the  ability  of  rural  health  care  providers  to  comply  with  any 

8  reporting  requirements  imposed  under  the  regulation. 


9  (e)  Effective  Dates. — 

10  (1)  The  amendments  made  by  subsection  (a)  shall 

11  not  apply  to  rules,  requirements,  and  policies  issued  on 

12  or  before  the  date  of  enactment  of  this  Act. 

13  (2)(A)  The  amendment  made  by  subsection  (b) 

14  shall  not  apply  to  instructions,  rules,  statements,  and 

15  guidelines  issued  before  January  1,  1988. 

16  (B)  The  Secretary  shall  first  publish  in  the  Feder- 

17  al  Register  the  list  required  under  section  1871(c)  of 

18  the  Social  Security  Act  by  not  later  April  1,  1988. 

19  (3)  The  amendment  made  by  subsection  (c)  shall 

20  apply  to  policy  changes  issued  on  or  after  January  1, 

21  1988. 

22  (4)  Subsection  (d)  shall  apply  to  regulations  pub- 

23  lished  more  than  120  days  after  the  date  of  the  enact- 

24  ment  of  this  Act. 
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1  SEC.  4074.  PROHIBITING  SLOW  DOWN  IN  PAYMENTS  UNDER 

2  PARTE. 

3  The  Secretary  of  Health  and  Human  Services  may  not 

4  require  or  otherwise  provide,  through  regulation,  instruction, 

5  or  otherwise,  that  carriers  under  part  B  of  title  X\lil  of  the 

6  Social  Security  Act  may  delay  or  otherwise  slow  down  the 

7  payment  of  amounts  that  are  payable  under  such  part  in 

8  order  to  achieve  any  increase  in  the  average  period  of  pay- 

9  ment  of  such  amounts.  ; 

10  SEC.  4075.  TREATMENT  OF  EMPLOYEES  OF  THE  PHYSICIAN 

11  PAYMENT  REVIEW  COMMISSION  AS  CONGRES- 

12  SIONAL  EMPLOYEES  FOR  CERTAIN  PURPOSES. 

13  (a)  In  Geneeal.— Section  1845(c)  (42  U.S.C.  1395w-  ) 

14  1(c))  is  amended — 

15  (1)  in  paragraph  (1),  by  inserting     except  as  pro- 

16  vided  in  paragraph  (3)"  before  the  colon,  and  ^ . 

17  (2)  by  adding  at  the  end  the  following  new 

18  paragraph:  ^  , 

19  "(3)  For  purposes  of  pay  (other  than  pay  of  members  of 

20  the  Commission)  and  employment  benefits,  rights,  and  privi- 

21  leges,  all  personnel  of  the  Commission  shall  be  treated  as  if 

22  they  were  employees  of  the  United  States  Senate.".  r.. 

23  (b)  Effective  Date. — The  amendments  made  by  sub- 

24  section  (a)  shall  take  effect  on  the  date  of  the  enactment  of 

25  this  Act. 
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1  SEC.  4076.  TREATMENT  OF  PODIATRISTS. 

2  (a)  Deleting  Institutional  Restriction. — Sec- 

3  tion  1861(r)(3)  (42  U.S.C.  1395x(r)(3))  is  amended  by  strik- 

4  ing     and  for  purposes"  and  all  that  follows  through  "which 

5  he  is  legally  authorized  to  perform". 

6  (b)  Correcting  Reference  to  Council. — Section 

7  1861(b)(6)  (42  U.S.C.  1395x(b)(6))  is  amended  by  striking 

8  "Council  on  Podiatry  Education  of  the  American  Podiatry 

9  Association"  and  inserting  "Council  on  Podiatric  Medical 

10  Education  of  the  American  Podiatric  Medical  Association". 

11  (c)  Effective  Date. — The  amendments  made  by  this 

12  section  shall  take  effect  on  the  date  of  the  enactment  of  this 

13  Act. 

14  SEC.  4077.  IMPLEMENTATION  OF  PRIMARY  PAYER  REQUIRE- 

15  MENTS    FOR    END-STAGE     RENAL  DISEASE 

16  PROGRAM. 

17  (a)  In  General.— Section  1862(b)(2)(A)  (42  U.S.C. 

18  1395y(b)(2)(A))  is  amended  by  striking  "(ii)"  and  all  that  fol- 

19  lows  through  "under  this  title"  and  mserting  "(ii)  can  reason- 

20  ably  be  expected  to  be  made  under  such  a  plan". 

21  (b)  Effective  Date. — The  amendment  made  by  sub- 

22  section  (a)  shall  apply  with  respect  to  items  and  services  fur- 

23  nished  on  or  after  30  days  after  the  date  of  the  enactment  of 

24  this  Act. 
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1  SEC.  4078.  LIMITATION  OF  MINIMUM  UTILIZATION  RATE  RE- 

2  QUIREMENT  FOR  END-STAGE  RENAL  DISEASE 

3  TRANSPLANTATIONS.  • 

4  (a)   In   Geneeal. — The   last   sentence   of  section 

5  1881(b)(1)  (42  U.S.C.  1395rr(b)(l))  is  amended  by  striking 

6  ''covered  procedures  and  for  self-dialysis  training  programs" 

7  and  inserting  "transplantations". 

8  (b)  Effective  Date. — The  amendment  made  by  sub- 

9  section  (a)  shall  take  effect  on  the  date  of  the  enactment  of 

10  this  Act. 

11  SEC.  4079.  DELAY  IN  EFFECTIVE  DATE  IN  PHYSICIAN  IN- 

12  CENTIVE  RULES  FOR  HEALTH  MAINTENANCE 

13  ORGANIZATIONS. 

14  Section  9313(c)(2)(B)  of  the  Omnibus  Budget  Reconcili- 

15  ation  Act  of  1986  is  amended  by  striking  "April  1,  1989" 

16  and  inserting  "April  1,  1990". 

17  SEC.  4080.  DELAY  IN  EFFECTIVE  DATE  FOR  REQUIRING  HOS- 

18  PITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT. 

19  Section  9318(b)(2)  of  the  Omnibus  Budget  Reconciha- 

20  tion  Act  of  1986  is  amended  by  striking  "October  1,  1987" 

21  and  inserting  "April  1,  1988". 

22  SEC.  408L  STUDIES  OF  END-STAGE  RENAL  DISEASE  PROGRAM. 

23  (a)  In  Geneeal. — The   Secretary  of  Health  and 

24  Human  Services  shall  arrange  for  a  study  of  the  end-stage 

25  renal  disease  program  within  the  medicare  program. 
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1  (b)  Items  Included  in  Study. — Among  other  items, 

2  the  study  shall  address — 

3  (1)  access  to  treatment  by  both  individuals  eligible 

4  for  medicare  benefits  and  those  not  eligible  for  such 

5  benefits;  •  v > 

6  (2)  the  quality  of  care  provided  to  end-stage  renal 

7  disease  beneficiaries,  as  measured  by  clinical  indicators, 

8  functional  status  of  patients,  and  patient  satisfaction; 

9  (3)  the  effect  of  reimbursement  on  quahty  of 

10  treatment; 

11  (4)    major    epidemiological    and  demographic 

12  changes  in  the  end-stage  renal  disease  population  that 

13  may  affect  access  to  treatment,  the  quality  of  care,  or 

14  the  resource  requirements  of  the  program;  and 

15  (5)  the  adequacy  of  existing  data  systems  to  moni- 

16  tor  these  matters  on  a  continuing  basis. 

17  (c)  Report. — The  Secretary  shall  submit  to  Congress, 

18  not  later  than  3  years  after  the  date  of  the  enactment  of  this 

19  Act,  a  report  on  the  study. 

20  (d)  Arrangements  for  the  Study. — The  Secretary 

21  shall  request  the  National  Academy  of  Sciences,  acting 

22  through  the  Institute  of  Medicine,  to  submit  an  application  to 

23  conduct  the  study  described  in  this  section.  If  the  Academy 

24  submits  an  acceptable  application,  the  Secretary  shall  enter 

25  into  an  appropriate  arrangement  with  the  Academy  for  the 
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1  conduct  of  the  study.  If  the  Academy  does  not  submit  an 

2  acceptable  apphcation  to  conduct  the  study,  the  Secretary 

3  may  request  one  or  more  appropriate  nonprofit  private  enti- 

4  ties  to  submit  an  apphcation  to  conduct  the  study  and  may 

5  enter  into  an  appropriate  arrangement  for  the  conduct  of  the 

6  study  by  the  entity  which  submits  the  best  acceptable 

7  application.  • 


8  (e)  Elimination  of  Unneeded  Reporti^^jg  Ee- 

9  quieements. — 

10  (1)   In   general.— Section   1881   (42  tj.S.C. 

11  1395rr)  is  amended — 

12  (A)  in  subsection  (c)(2)(r),  by  striking  "and 

13  subsection  (g)", 

14  (B)  by  striking  the  last  sentence  of  subsection 

15  (c)(6),  and 

16  (C)  by  striking  subsection  (g). 

17  (2)  Effective  date. — The  amendments  made 

18  by  paragraph  (1)  shall  take  effect  on  the  date  of  the 

19  enactment  of  this  Act. 

20  SEC.  4082.  STUDY  OF  PAYMENT  FOR  CHEMOTHERAPY  IN 

21  PHYSICIANS'  OFFICES. 

22  (a)  In  General. — The   Secretary  of  Health  and 

23  Human  Services  shall  study  ways  of  modifying  part  B  of  title 

24  XVin  of  the  Social  Security  Act  to  permit  adequate  pay- 

25  ment  under  such  part  for  the  costs  associated  with  providing 
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1  chemotherapy  to  cancer  patients  in  physicians'  offices.  The 

2  study  shall  be  performed  in  consultation  with  physicians  and 

3  other  health  care  providers  who  are  experts  in  cancer  ther- 

4  apy  and  with  representation  of  health  insurers  who  have  ex- 

5  perience  in  these  payment  issues. 

6  (b)  Eepoet. — The  Secretary  shall  report  to  Congress 

7  on  the  results  of  the  study  by  not  later  than  April  1,  1989. 

8  SEC.  4083.  DELAY  IN  EFFECTIVE  DATE  FOR  ESTABLISHING 

9  PHYSICIAN  IDENTIFIER  SYSTEM. 

10  Section  9202(g)  of  the  Consolidated  Omnibus  Budget 

11  Eeconciliation  Act  of  1985  is  amended  by  striking  "July  1, 

12  1987"  and  inserting  "October  1,  1988". 

13  SEC.  4084.  CLARIFICATION  OF  PENALTIES  FOR  IMPROPER 

14  LABORATORY  BILLINGS. 

15  (a)  In  General.— Section   1833(h)(5)  (42  U.S.C. 

16  13951(h)(5))  is  amended  by  adding  at  the  end  the  following 

17  new  subparagraph: 

18  "(D)  If  a  person  knowingly  and  willfully  bills  an  individ- 

19  ual  enrolled  under  this  part  for  charges  for  a  clinical  diagnos- 

20  tic  laboratory  test  for  which  payment  may  only  be  made  on 

21  an  assignment-related  basis  under  subparagraph  (C),  the  Sec- 

22  retary  may  apply  sanctions  against  the  person  in  the  same 

23  manner  as  the  Secretary  may  apply  sanctions  against  a  phy- 

24  sician  in  accordance  with  section  1842(j)(2).". 
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1  (b)  Effective  Date. — The  amendment  made  by  sub- 

2  section  (a)  shall  apply  to  procedures  performed  on  or  after  the 

3  date  of  the  enactment  of  this  Act.  r  .  .  : 

4  SEC.  4085.  CERTIFICATION  OF  PEDIATRIC  HEART  TRANS- 

5  PLANT  PROGRAMS.  .    U  . 

6  The  Secretary  of  Health  and  Human  Services,  upon  the 

7  request  of  a  pediatric  heart  transplant  center,  shall  review 

8  whether  or  not  the  center  meets  the  standards  and  criteria  for 

9  qualification  as  a  heart  transplant  center  for  purposes  of  title 

10  XVin  of  the  Social  Security  Act,  other  than  the  fact  that  the 

11  center  has  performed  a  specified  number  of  heart  transplants. 

12  If  the  Secretary  determines  that  the  center  meets  such  stand- 

13  ards  and  criteria  (other  than  for  the  number  of  heart  trans- 

14  plants  performed),  the  Secretary  shall  issue  a  certification  of 

15  such  fact. 

16  SEC.  4086.  TECHNICAL  AMENDMENTS. 

17  (a)  Section  1833(a)  (42  U.S.C.  13951(a))  is  amended— 

18  (1)  in  paragraphs  (l)(D)(i)  and  (2)(D)(i),  by  strik- 

19  ing,  "on  the  basis  of  an  assignment  described  in  section 

20  1842(b)(3)(B)(ii),  under  the  procedure  described  in  sec- 

21  tion  1870(f)(1)),"  and  inserting  "on  an  assignment-re- 

22  lated  basis";  : 
.23  (2)  in  paragraph  (1),  by  striking  "and"  before 
24          "(G)";  and  . 
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1  (3)  in  subsection  (b)(3)(A),  by  striking  "on  the 

2  basis     of    an     assignment     described    in  section 

3  1842(b)(3)(B)(ii),  under  the  procedure  described  in  sec- 

4  tion  1870(f)(1))"  and  inserting  "on  an  assignment-re- 

5  lated  basis". 

6  (b)  Section  1833(h)(1)(C)  (42  U.S.C.  13951(h)(1)(C))  is 

7  amended  by  inserting  before  the  period  the  following:  ",  and 

8  ending  on  December  31,  1989.  For  such  tests  furnished  on  or 

9  after  January  1,  1990,  the  fee  schedule  shall  be  estabUshed 

10  on  a  nationwide  basis". 

11  (c)  Section  1835(a)(2)(C)  (42  U.S.C.  1395n(a)(2)(C))  is 

12  amended  by  striking  the  second  comma  at  the  end  of  clause 

13  (i). 

14  (d)  Section  1842(b)(3)(C)  (42  U.S.C.  1395u(b)(3)(C))  is 

15  amended  by  striking  "not  more  than"  and  inserting  "less 

16  than". 

17  (e)  Section  1842(h)(5)  (42  U.S.C.  1395u(h)(5))  is  amend- 

18  ed  by  striking  "the"  before  "participation". 

19  (f)  Effective  as  if  included  in  the  enactment  of  the  Omni- 

20  bus  Budget  Reconciliation  Act  of  1986,  section  1842(j)(l)(C) 

21  (42  U.S.C.  1395u(j)(l)(C))  is  amended— 

22  (1)  in  clause  (i),  by  inserting  "maximum  allow- 

23  able"  after  "If  the  physician's", 

24  (2)  in  clause  (v),  by  striking  "1987"  and  insert 

25  "1986",  and 
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1  (3)  by  adding  at  the  end  the  following  new  clause: 

2  ''(vii)  In  the  case  of  a  nonparticipating  physician  who 

3  was  a  participating  physician  for  any  period  on  or  after  Janu- 

4  ary  1,  1987,  the  maximum  allowable  actual  charge  shall  be 

5  computed  under  this  subparagraph  as  if  the  physician  had 

6  been  a  nonparticipating  physician  for  all  periods  on  or  after 

7  January  1,  1987.". 

8  (g)  Paragraph  (4)  of  section  1845(e)  (42  U.S.C.  1395w- 

9  1(e))  is  amended  by  moving  the  aligTiment  of  each  of  its  provi- 

10  sions  (including  any  clauses  therein)  2  ems  to  the  left. 

11  (h)  Section  1861(b)(4)  (42  U.S.C.  1395x(b)(4))  is  amend- 

12  ed  by  striking  the  conuna  before  "anesthesia"  and  inserting 

13  *'and"  and  by  striking  ''certified"  the  second  place  it  appears. 

14  (i)  The  heading  of  subsection  (g)  of  section  1861  (42 

15  U.S.C.  1395x)  is  amended  to  read  as  follows: 

16  "Outpatient  Occupational  Therapy  Services".  ; 

17  (j)  Section  1861(v)(5)(A)  (42  U.S.C.  1395x(v)(5)(A))  is 

18  amended   by   striking   "section    1861(p)"    and  "section 

19  1861(g)"  and  inserting  "subsection  (p)"  and  "subsection  (g)", 

20  respectively. 

21  (k)  The  heading  of  subsection  (bb)  of  section  1861  (42 

22  U.S.C.  1395x)  is  amended  to  read  as  follows: 

23  "Services  of  a  Certified  Registered  Nurse  Anesthetist". 

24  0)  The  heading  of  subsection  (ee)  of  section  1861  (42 

25  U.S.C.  1395x)  is  amended  to  read  as  follows: 
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1  "Discharge  Planning  Process". 

2  (m)  Section  1862(a)(1)(A)  (42  U.S.C.  1395y(a)(l)(A))  is 

3  amended  by  striking  ''or  (D)"  and  inserting  "(D),  or  (E)". 

4  (n)  Section  1862(a)(14)  (42  U.S.C.  1395y(a)(14))  is 

5  amended  by  striking  "an  patient"  and  inserting  "a  patient". 

6  (o)  Section  1862(b)  (42  U.S.C.  1395y(b))  is  amended— 

7  (1)  by  inserting  "(and  may,  in  accordance  with 

8  paragraph  (5),  collect  double  damages)"  after  "bring  an 

9  action"  in  the  third  sentence  of  paragraph  (1),  in  the 

10  second  sentence  of  paragraph  (2)(B),  and  in  the  second 

11  sentence  of  paragraph  (3)(A)(ii);   -  .^i?  i^;  <;  1: ;  '  i- 

12  (2)  in  paragraph  (4)(A)(iii),  by  striking  "this  sub- 

13  section  (a)"  and  inserting  "clause  (i)";  and      ^  .  •  '  ' 

14  (3)  in  paragraph  (4)(B)(i),  by  striking  "in  section 

15  5000(b)  of  the  Internal  Revenue  Code  of  1986"  and 

16  inserting  "under  subsection  (b)  of  section  5000  of  the 

17  Internal  Revenue  Code  of  1986  (without  regard  to 

18  subsection  (d)  of  that  section)".  ^   :    ^1  .j^a  : 

19  (p)  Effective  as  if  included  in  the  enactment  of  the  Om- 

20  nibus  Budget  Reconciliation  Act  of  1986,  section  1866(g)  (42 

21  U.S.C.  1395cc(g))  is  amended  by  striking  "for  a  hospital  out- 

22  patient  service"  and  all  that  follows  through  "subsection 

23  (a)(l)(II)"  and  inserting  "inconsistent  with  an  arrangement 

24  under  subsection  (a)(l)(II)  or  in  violation  of  the  requirement 

25  for  such  an  arrangement". 
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1  (q)  Section  1869(a)  (42  U.S.C.  1395ff(a))  is  amended  by 

2  inserting  ''or  a  claim  far  benefits  with  respect  to  home  health 

3  services  under  part  B"  before  "shall".  •  ' 

4  (r)  Section  1869(b)(2)  (42  U.S.C.  1395ff(b)(2))  is  amend- 

5  ed  by  inserting  "and  (1)(D)"  after  "paragraph  (1)(0". 

6  (s)  Section  1875(c)(3)(B)  (42  U.S.C.  139511(c)(3)(B))  is 

7  amended  by  striking  "years  1987"  and  inserting  "year 

8  1987". 

9  (t)  Section  1876(i)(6)(B)  (42  U.S.C.  1395mm(i)(6)(B))  is 

10  amended  by  striking  "subsection  (a)"  and  inserting  "subsec- 

11  tions  (a)  and  (b)". 

12  (u)  Effective  as  if  included  in  the  enactment  of  the  Om- 

13  nibus  Budget  Reconciliation  Act  of  1986 — 

14  (1)  section  9335(j)(2)  of  such  Act  is  amended  by 

15  inserting  before  the  period  at  the  end  the  following: 

16  "except  that,  until  network  administrative  organiza- 

17  tions  are  established  under  section  1881(c)(1)(A)  of  the 

18  Social  Security  Act  (as  amended  by  subsection  (d)(1)  of 

19  this  section),  the  distribution  of  payments  described  in 

20  the  last  sentence  of  section  1881(b)(7)  of  such  Act  shall 

21  be  made  based  on  the  distribution  of  payments  under 

22  section  1881  of  such  Act  to  network  administrative 

23  organizations  for  fiscal  year  1986";  and  ^  k 

24  (2)  section  9343  of  such  Act  is  amended — 
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1  (A)  amending  subparagraph  (A)  of  subsection 

2  (e)(2)  to  read  as  follows: 

3  "(2)(A)   Section    1833   (42   U.S.C.    13951)  is 

4  amended —  ^         ;  -      ;  r - 

5  "(i)  in  subsection  (a)(l)(r),  by  striking  '(i)(3)' 

6  and  inserting '(i)(4)',  and 

7  "(ii)  in  subsection  (b)(3),  by  striking  'or  under 

8  subsection  (i)(2)  or  (i)(4)'."; 

9  (B)  in  subsection  (h)(2),  effective  October  1, 

10  1987,  by  striking  ''and  (d)"  and  inserting  "(c), 

11  and  (e)";  and  ^             A       -  ' 

12  (C)  in  subsection  (h)(4),  by  striking  "(c)"  and 

13  mserting  "(d)".  '  ' 

14  Subtitle  B — Provisions  Relating  to 

15  Medicaid  Program 

16  PART  1— COMBATTING  INFANT  MORTALITY 

17  SEC.  4101.  MEDICAID  OPTIONAL  COVERAGE  FOR  ADDITIONAL 

18  LOW-INCOME  PREGNANT  WOMEN  AND  CHIL- 

19  DREN.  -       ?      ^-^-v  ■ 

20  (a)  Peemitting  Income  Level  up  to  185  Percent 

21  OF  Poverty  Level.— Section  19020)  (42  U.S.C.  1396aa)), 

22  inserted  by  section  9401  of  the  Omnibus  Budget  Reconcilia- 

23  tion  Act  of  1986,  is  amended — 

24  (1)  in  paragraph  (2) — 
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1  (A)  by  striking  "(2)  For  purposes  of  para- 

2  graph  (1)"  and  inserting  "(2)(A)  For  purposes  of 

3  paragraph  (1)  with  respect  to  individuals  described 

4  in  subparagraph  (A)  or  (B)  of  that  paragraph", 

5  (B)  by  striking  "100  percent"  and  inserting 

6  "185  percent",  and 

7  (C)  by  adding  at  the  end  the  following  new 

8  subparagraph: 


9  "(B)     If     a     State     elects,     under  subsection 

10  (a)(10)(A)(ii)(IX),  to  cover  individuals  not  described  in  sub- 

11  paragraph  (A)  or  (B)  of  paragraph  (1),  for  purposes  of  that 

12  paragraph  and  with  respect  to  individuals  not  described  in 

13  such  subparagraphs  the  State  shall  establish  an  income  level 

14  which  is  a  percentage  (not  more  than  100  percent,  or,  if  less, 

15  the  percentage  established  under  subparagraph  (A))  of  the 

16  income  official  poverty  line  described  in  subparagraph  (A)."; 

17  and      ^  ..   ..       /v.  ^-'-i;-  .:>  - 

18  (2)  in  paragraph  (3)(D),  by  inserting  "appropriate" 

19  after  "applied  is  the". 

20  (b)  Effective  Date. — The  amendments  made  by  this 

21  section  shall  apply  to  medical  assistance  furnished  on  or  after 

22  January  1,  1988.  ;    -  ^t:  i- 
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1  SEC.  4102.  ALLOWING  ACCELERATED  COVERAGE  OF  CHIL- 

2  DREN  UP  TO  AGE  5. 

3  (a)   In   General.— Section   1902(1)(1)   (42  U.S.C. 

4  1396a(l)(l)),  inserted  by  section  9401  of  the  Omnibus  Budget 

5  Reconciliation  Act  of  1986,  is  amended — 

6  (1)  by  inserting  "and"  at  the  end  of  subparagraph 

7  (B),  and 

8  (2)  by  striking  subparagraphs  (C)  through  (F)  and 

9  inserting  in  Heu  thereof  the  following: 

10  "(C)  children  born  after  September  30,  1983,  and 

11  who  have  attained  one  year  of  age  but  have  not  at- 

12  tained  2,  3,  4,  or  5  years  of  age  (as  selected  by  the 

13  State),". 

14  (b)  Conforming  Amendments. — (1)  Such  section 

15  1902(1)  is  further  amended — 

16  (A)  in  paragraph  (3)(C),  by  striking      (C),  (D), 

17  (E),  or  (F)"  and  inserting  "or  (C)",  and 

18  (B)  in  paragraph  (4)(B)(ii),  by  striking  ",  (D),  (E), 

19  or(F)". 

20  (2)  Section  9401(f)(2)  of  the  Omnibus  Budget  Reconcili- 

21  ation  Act  of  1986  is  amended  by  striking  "(A)"  after  "(2)" 

22  and  by  striking  subparagraphs  (B)  through  (D). 

23  (c)  Effective  Date. — The  amendments  made  by  this 

24  section  shall  apply  to  medical  assistance  furnished  oh  or  after 

25  January  1,  1988. 
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1  SEC.  4103.  COVERAGE  OF  CHILDREN  UP  TO  AGE  8. 

2  (a)  Qualified  Children. — Section  1905(n)(2)  (42 

3  U.S.C.  1396d(n)(2))  is  amended  by  striking  "5  years"  and 

4  inserting  **8  years".  -  - 

5  (b)  Optional  Children. — Section  1902(1)(1)(C),  as 

6  amended  by  section  4102(a)(2)  of  this  Act,  is  further  amended 

7  by  striking  ''or  5  years"  and  inserting  "5,  6,  7,  or  8  years". 

8  (c)  Effective  Date. — Except  as  provided  in  subsec- 

9  tion  (d),  the  amendments  made  by  this  section  shall  apply  to 

10  medical  assistance  furnished  on  or  after  October  1,  1988. 

11  (d)  Transition. — For  purposes  of  section  1905(n)(2)  of 

12  the  Social  Security  Act  (as  amended  by  subsection  (a))  for 

13  medical  assistance  furnished — 

14  (1)  during  fiscal  year  1989,  any  reference  to  "8 

15  years"  is  deemed  a  reference  to  '*6  years",  and 

16  (2)  during  fiscal  year  1990,  any  reference  to  "8 

17  years"  is  deemed  a  reference  to  "7  years". 

18  SEC.  4104.  DEMONSTRATION  PROJECTS  TO  IMPROVE  ACCESS 

19  TO  NEEDED  PHYSICIAN  SERVICES  BY  PREG- 

20  NANT  WOMEN  AND  CHILDREN. 

21  (a)  In  General. — The   Secretary  of  Health  and 

22  Human  Services  shall  provide  for  demonstration  projects  by 

23  States  to  reduce  infant  mortahty  and  early  childhood  morbidi- 

24  ty  through  improving  the  access  of  eligible  pregnant  women 

25  and  children  under  the  medicaid  program  to  obstetricians  and 

26  pediatricians. 
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1  (b)  Nature  of  Projects. — Demonstration  projects 

2  under  this  section  shall  incorporate  innovative  approaches  to 

3  increasing  participation  of  obstetricians  and  pediatricians 

4  under  the  medicaid  program,  by  means  such  as — 

5  (1)  improving  compensation  for  such  physicians 

6  through  increasing  the  payment  rates  for  such  physi- 

7  cians,  expediting  reimbursement,  and  using  innovative 

8  payment  mechanisms  including  global  fees  for  ma- 

9  ternity  and  pediatric  services  (with  guaranteed  periodic 

10  payments); 

11  (2)  assisting  in  securing,  or  paying  for,  medical 

12  malpractice  insurance  or  otherwise  sharing  in  the  risk 

13  of  liability  for  medical  malpractice; 

14  (3)  decreasing  unnecessary  administrative  burdens 

15  in  submitting  claims  or  securing  authorization  for  treat- 

16  ment;  ; 

17  (4)  guaranteeing  continuity  of  coverage,  and  expe- 

18  diting  eligibility  determinations,  for  eligible  pregnant 

19  women  and  children  served  by  such  physicians;  and 

20  (5)  covering  medical  services  to  meet  the  needs  of 

21  high-risk  pregnant  women  and  infants. 

22  (c)  Supplemental  Funding. — With  respect  to  the 

23  additional  expenditures  for  medical  assistance  made  under  a 

24  State  plan  under  title  XIX  of  the  Social  Security  Act  to 

25  carry  out  a  demonstration  project  under  this  section,  the  Fed- 


•HK  3188  m 


126 

1  eral  medical  assistance  percentage  (otherwise  determined 

2  under  section  1905(b)  of  such  Act)  shall  be  increased  by  25 

3  percentage  points  (but  in  no  case  to  a  percentage  greater 

4  than  90  percent).  '  '• 

5  (d)  Waiver  Authority. — (1)  Except  as  provided 

6  under  paragraphs  (2)  and  (3),  the  Secretary  is  authorized  to 

7  waive  the  requirements  of  title  XIX  of  the  Social  Security 

8  Act  to  the  extent  necessary  to  implement  demonstration 

9  projects  under  this  section. 

10  (2)  Except  as  permitted  under  section  1915(b)(1)  of  the 

11  Social  Security  Act,  the  Secretary  may  not  waive  under 

12  paragraph  (1)  the  requirements  of  sections  1902(a)(23)  and 

13  1916  of  such  Act. 

14  (3)  The  Secretary  may  not  approve  a  demonstration 

15  project  under  this  section,  or  a  waiver  under  paragraph  (1), 

16  that  reduces  the  amount,  duration,  or  scope  of  medical  assist- 

17  ance  made  available  under  title  XIX  of  the  Social  Security 

18  Act  or  that  results  in  a  loss  of  eligibility  for  individuals  other- 

19  wise  eligible  for  such  assistance. 

20  (e)  Timely  Action  on  Applications. — A  request  to 

21  the  Secretary  by  a  State  for  approval  of  a  demonstration 

22  project  under  this  section  (and  any  accompanying  waiver  of  a 

23  requirement  of  title  XIX  of  the  Social  Security  Act)  shall  be 

24  deemed  granted  unless  the  Secretary,  within  90  days  after 

25  the  date  of  its  submission  to  the  Secretary,  either  denies  such 
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1  request  in  writing  or  informs  the  State  in  writing  with  re- 

2  spect  to  any  additional  information  which  is  needed  in  order 

3  to  make  a  final  determination  with  respect  to  the  request. 

4  After  the  date  the  Secretary  receives  such  additional  infor- 

5  mation,  the  request  shall  be  deemed  granted  unless  the  Sec- 

6  retary,  within  90  days  of  such  date,  denies  such  request. 

7  (f)  Amounts  and  Use  of  Funds. — The  Secretary 

8  may  not  approve  demonstration  projects  under  this  section 

9  that  result  in  aggregate,  additional  Federal  expenditures 

10  under  title  XIX  of  the  Social  Security  Act  that  exceed 

11  $50,000,000  in  fiscal  year  1988.  Amounts  appropriated  and 

12  obligated  to  carry  out  this  section  shall  be  available  until 

13  expended.  ; ' 

14  (g)  Report.— The  Secretary  shall  report  to  Congress, 

15  not  later  than  March  1,  1991,  on  the  demonstration  projects 

16  carried  out  under  this  section  and  on  how  the  results  of  such 

17  projects  may  be  used  to  lower  infant  mortality  through  im- 

18  proving  the  access  of  indigent  pregnant  women  and  qualified 

19  children  to  needed  physician  services.     c     :  i  . . 

20  SEC.  4105.  MISCELLANEOUS  PROVISIONS  RELATING  TO  SERV- 

21  ICES  FOR  PREGNANT  WOMEN  AND  CHILDREN. 

22  (a)  Period  of  Extended  Coverage  for  Pregnant 

23  Women.— Section  1902(e)(5)  (42  U.S.C.  1396a(e)(5))  is 

24  amended  by  striking  "until  the  end  of  the  60-day  period  be- 

25  ginning  on  the  last  day  of  her  pregnancy"  and  inserting 
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1  "through  the  end  of  the  month  in  which  the  60-day  period 

2  (beginning  on  the  last  day  of  her  pregnancy)  ends".  " 

3  (b)  No  Application  of  AFDC  Deeming  Methodol- 

4  OGY.— Section  1902(1)(3)(E)  (42  U.S.C.  1396aa)(3)(E)),  in- 

5  serted  by  section  9401  of  the  Omnibus  Budget  Reconciliation 

6  Act  of  1986,  is  amended  by  inserting  after  "title  FV"  the 

7  following:  "(except  to  the  extent  such  methodology  is  incon- 

8  sistent  with  clause  (D)  of  subsection  (a)(17))".  n 

9  (c)    Maintenance    of    Effort    Date. — Section 

10  1902a)(4)(A)  (42  U.S.C.  1396aa)(4)(A)),  inserted  by  section 

11  9401  of  the  Onmibus  Budget  Reconciliation  Act  of  1986,  is 

12  amended  by  striking  "April  17,  1986"  and  inserting  "July  1, 

13  1987". 

14  (d)  No  AFDC  Application  Required  for  Option- 

15  AL  Women  and  Children.— Section  1902(1)(4)  (42  U.S.C. 

16  1396a(l)(4)),  inserted  by  section  9401  of  the  Omnibus  Budget 

17  Reconciliation  Act  of  1986,  is  amended  by  adding  at  the  end 

18  the  following  new  subparagraph: 

19  "(C)  A  State  plan  may  not  provide,  in  its  election  of  the 

20  option  of  furnishing  medical  assistance  to  individuals  de- 

21  scribed  in  paragraph  (1),  that  such  individuals  must  apply  for 

22  benefits  under  part  A  of  title  IV  as  a  condition  of  applying 

23  for,  or  receiving,  medical  assistance  under  this  title.". 

24  (e)  Effective  Dates. — (1)  The  amendments  made  by 

25  subsections  (a)  and  (b)  shall  be  effective  as  if  they  had  been 
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1  included  in  the  enactment  of  the  ConsoHdated  Omnibus 

2  Budget  Reconciliation  Act  of  1985.     y  . 

3  (2)  The  amendment  made  by  subsection  (c)  shall  apply 

4  to  elections  made  on  or  after  the  enactment  of  this  Act. 

5  (3)  The  amendment  made  by  subsection  (d)  shall  apply 

6  as  if  included  in  the  enactment  of  section  9401  of  the  Omni- 

7  bus  Budget  Reconciliation  Act  of  1986. 

8  PART  2— ADDRESSING  NEEDS  OF  ELDERLY  POOR 

9  Subpart  A — Improvements  for  Nursing  Home  Residents 

10  SEC.  4111.  REQUIREMENTS  FOR  NURSING  FACILITIES. 

11  (a)  Application  of  Single  Set  of  Requirements 

12  FOE  NuESiNG  Facilities  (Other  Than  Intermediate 

13  Care  Facilities  for  the  Mentally  Retarded). — Title 

14  XIX  is  amended  by  redesignating  section  1921  as  section 

15  1922  and  by  inserting  after  section  1920  the  following  new 

16  section:  .  .--,-a"i.lt  lo            '   ;  :■■  i-- 


17  "requirements  for  nursing  facilities 

18  "Sec.  1921.  (a)  Nursing  Facility  Defined. — In 

19  this  title,  the  term  'nursing  facility'  means  an  institution  (or  a 

20  distinct  part  of  an  institution)  which —  - 

21  "(1)  is  primarily  engaged  in  providing  to  resi- 

22  dents— 

23  "(A)  nursing  care  and  related  services  for 

24  residents  who  require  medical  or  nursing  care, 

25  "(B)  rehabilitation  services  for  the  rehabilita- 

26  tion  of  injured,  disabled,  or  sick  persons,  or 
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1  "(C)  on  a  regular  basis,  health-related  care 

2  and  services  to  individuals  who  because  of  their 

3  mental  or  physical  condition  require  care  and 

4  services  (above  the  level  of  room  and  board) 

5  which  can  be  made   available   to  them  only 

6  through  institutional  facilities;  and 

7  "(2)  meets  the  requirements  for  a  nursing  facility 

8  described  in  subsections  (b),  (c),  (d),  and  (e)  of  this 

9  section.  ■■i:^-:: 


10  Such  term  also  includes  any  facility  which  is  located  in  a 

11  State  on  an  Indian  reservation  and  is  certified  by  the  Secre- 

12  tary  as  meeting  the  requirements  of  paragraph  (1)  and  sub- 

13  sections  (b),  (c),  (d),  and  (e).  ■ :. ''J:r'.L'^.  ss^,.  ■'■ 


14  "(b)  Requirements  Relating  to  Provision  of 

15  Services. —  ■    -  v..  ^.r-v-px-,;. : 

16  "(1)  Quality  of  life. — A  nursing  facility  must 

17  care  for  its  residents  in  such  a  manner  and  in  such  an 

18  environment  as  will  promote  maintenance  or  enhance- 

19  ment  of  the  quality  of  life  of  each  resident. 

20  "(2)   Scope   of   services   and  activities 

21  under  plan  of  care. — A  nursing  facihty  must  pro- 

22  vide  services  and  activities  to  attain  or  maintain  the 

23  highest  possible  physical  and  mental  health,  and  psy- 

24  chosocial  well-being,  of  each  resident  in  accordance 

25  with  a  written  plan  of  care  which —  ' 


•HB  3188  m 


131 

1  "(A)  is  initially  prepared  by  the  attending 

2  physician  or  other  licensed  health  professional 

3  with  the  participation  of  the  resident  or  the  resi- 

4  dent's  family  or  legal  representative; 

5  >  i  "(B)  is  periodically  reviewed  and  revised  by 

6  the  attending  physician  or  other  Hcensed  health 

7  professional  after  each  assessment  under  para- 

8  graph  (3);  and 

9  "(C)  describes  the  medical,  nursing,  mental 

10  health,  and  psychosocial  needs  of  the  resident  and 

1 1  how  such  needs  will  be  met. 

12  "(3)  Residents'  assessment. — 

13  "(A)    Eequieement. — A   nursing  facility 

14  must  conduct  a  standardized,  reproducible  assess- 

15  ment    of    each    resident's    functional  capacity 

16  through  the  use  of  an  instrument  which  is  speci- 

17  fied  by  the  State  under  subsection  (h)(2)  and 

18  which,  upon  completion,  describes  the  resident's 

19  capability  to  perform  daily  life  functions. 

20  "(B)  Certification. — Each  such  assess- 

21  ment  must  be  conducted  or  coordinated  (with  the 

22  appropriate  participation  of  health  professionals) 

23  by  a  registered  professional  nurse  who  signs  and 

24  certifies  the  accuracy  of  the  assessment. 

25  "(C)  Frequency. — Such  an  assessment — 
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1  "(i)  must  be  conducted — 

2  "(T)  upon  admission  for  each  indi- 

3  vidual  admitted  on  or  after  October  1, 

4  1990; 

5  -      "(11)  promptly  after  a  significant 

6  change  in  the  resident's  physical  or 

7  mental  condition;  and 

8  "(ILL)  in  no  case  less  often  than 

9  annually;  and 

10  "(ii)  must  be  reviewed  for  accuracy  no 

11  less  frequently  than  once  every  3  months 

12  after  admission. 

13  Such  an  assessment  must  be  conducted,  by  not 

14  later  than  October  1,  1991,  for  each  resident  of 

15  the  facility  on  that  date. 

16  "(4)  Provision  of  services  and  activities. — 

17  "(A)  In  general. — To  the  extent  needed  to 

18  fulfill  all  plans  of  care  described  in  paragraph  (2), 

19  a  nursing  facility  must  provide  (or  arrange  for  the 

20  provision  of) — 

21  "(i)  nursing  services,  physicians'  serv- 

22  ices,  and  specialized  rehabilitative  services  to 

23  attain   and  maintain   the   highest  possible 

24  physical  and  mental  health  and  psychosocial 

25  well-being  of  each  resident; 
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1  "(ii)  medically-related  social  services  to 

2  attain  and  maintain  the  highest  possible 

3  physical  and  mental  health  and  psychosocial 

4  well-being  of  each  resident; 

5  "(iii)  pharmaceutical  services  (including 

6  procedures  that  assure  the  accurate  acquir- 

7  ing,  receiving,  dispensing,  and  administering 

8  of  all  drugs  and  biologicals)  to  meet  the 

9  needs  of  each  resident; 

10  "(iv)  dietician  services  that  assure  that 

11  the  meals  meet  the  daily  nutritional  and  spe- 

12  cial  dietary  needs  of  each  resident; 

13  "(v)  an  on-going  program  of  activities 

14  designed  to  meet  the  interests  and  the  physi- 

15  cal  and  mental  health  and  psychosocial  well- 

16  being  of  each  resident;  and 

17  "(vi)   routine   and   emergency  dental 

18  services  (to  the  extent  covered  under  the 

19  State  plan)  to  meet  the  needs  of  each  resi- 

20  dent. 

21  The  services  provided  or  arranged  by  the  facility 

22  must  meet  professional  standards  of  quality. 

23  ''(B)  Qualified  providers. — Services  de- 

24  scribed  in  clauses  (i),  (ii),  (iii),  (iv),  and  (vi)  of  sub- 

25  paragraph  (A)  must  be  provided  by  qualified  per- 
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1  sons  in  accordance  with  each  resident's  written 

2  plan  of  care. 

3  :  "(C)  ReQUIEED  NUESING  CAEE.— 

4  "(i)  Geneeal  eequieements. — With 

5  respect  to  nursing  facility  services  provided 

6  on  or  after  October  1,  1990,  (or  such  later 

7  effective  date  as  may  be  provided  under  sub- 

8  clause  (I)  or  (II)  or  subparagraph  (E)(i)  with 

9  respect  to  intermediate  care  facilities  in  cer- 

10  tain  States),  a  nursing  facility —  r 

11  "(I)  except  as  provided  in  subpara- 

12  graph  (D)(i),  must  provide  24-hour  h- 

13  censed  nm-sing  services  which  are  suffi- 

14  cient  to  meet  the  nursing  needs  of  its 

15  residents,  and 

16  "(II)  except  as  provided  in  sub- 

17  ..  paragraph  (D)(ii),  must  use  the  services 

18  of  a  registered  nurse  for  at  least  8  con- 

19  secutive  hours  a  day,  7  days  a  week. 

20  "(ii)  Requieement  foe  additional 

21  EEGISTEEED  NUESE  SEEVICES  FOE  LAEGEE 

22  NUESING    FACILITIES. — With    respcct  to 

23  nursing  facility  services  provided  on  or  after 

24  October  1,  1992,  (or  such  later  effective  date 

25  as  may  be  provided  under  subparagraph 
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1  (E)(i)(III)  with  respect  to  intermediate  care 

2  : .-.  facilities  in  certain  States)  by  a  nursing  facU- 

3  '       ity  which  has  at  least  90  beds,  except  as 

4  provided  in  subparagraph  (D)(iii),  the  nursing 

5  facility  must  use  the  services  of  a  registered 

6  nurse  for  at  least  16  hours  per  day,  7  days  a 

7  week. 

8  "(D)  Facility  waivers. — 

9  "(i)  Waivee  of  24-houe  licensed 

10  NURSING  REQUIREMENT  FOR  SMALLER  IN- 

11  TERMEDIATE  CARE  FACILITIES. — The  Scc- 

12  retary  may  waive  the  requirement  of  sub- 

13  paragraph  (C)(i)(I),  to  the  extent  it  requires  a 

14  nursing  facility  to  provide  licensed  nursing 

15  services  for  more  than  16  hours  a  day,  for 

16  services  furnished  during  the  2-year  period 

17  beginning  on  the  effective  date  of  the  re- 

18  quirement  of  subparagraph  (C)(i),  if — 

19  "(I)  the  facility  is  an  intermediate 

20  care  facility  (as  defined  in  clause  (v)) 

21  •  and  has  less  than  90  beds, 

22  "(D)  the  facility  demonstrates  to 

23  the  satisfaction  of  the  Secretary  that  the 

24  facility  has  been  unable,  despite  diligent 

25  efforts  (including  offering  wages  at  the 
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1 

prevailing  rate  for  licensed  nursing  per- 

2 

sonnel  in  the  labor  market  area  in 

3 

which  the  facility  is  located)  to  employ 

4 

qualified  licensed  nursing  personnel, 

5 

"(in)  the  Secretary  finds  that  the 

6 

facility  has  only  residents  whose  physi- 

7 

cians   have   indicated  (through  physi- 

8 

cians'  orders  or  admission  notes)  that 

9 

each  such  resident  does  not  require  li- 

10 

censed    nursing    services    during  the 

11 

period  in  which  such  services  are  not 

12 

available,  and 

13 

"(IV)  the  Secretary  finds  that,  for 

14 

any  such  periods  in  which  licensed  nurs- 

15 

ing  services  are  not  available,  a  regis- 

16 

tered  nurse  or  a  physician  is  obligated 

17 

to  respond  immediately  to  telephone 

18 

calls  from  the  facihty  and  (if  required  to 

19 

provide  necessary  services  at  the  facili- 

20 

ty)  is  able  to  arrive  at  the  facility  within 

21 

30  minutes  after  being  called. 

22 

"(ii)  Waivee  of  registeeed  nuese 

23 

seevices  ovee  weekends. — The  Secre- 

24 

tarv  mav  waive  the  requirement  of  subpara- 

25 

graph  (C)(i)(II),  to  the  extent  that  it  requires 
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1  that  a  nursing  facility  engage  the  services  of 

2  a  registered  nurse  for  more  than  5  days  a 

3  week,  if — 

4  "'vi'    '  "(I)  the  facihty  demonstrates  to  the 

5  satisfaction  of  the  Secretary  that  the  fa- 

6  ■  ciHty  has  been  unable,  despite  diligent 

7  efforts  (including  offering  wages  at  the 

8  prevailing  rate  for  registered  nurses  in 

9  the  labor  market  area  in  which  the  fa- 

10  cility  is  located)  to  employ  qualified  reg- 

11  istered  nurses,  and 

12  "(U)   the   Secretary  finds  either 

13  that   the   facility   has   only  residents 

14  whose     physicians     have  indicated 

15  ' '  (through  physicians'  orders  or  admission 

16  notes)  that  each  such  resident  does  not 

17  require  the   services   of  a  registered 

18  nurse  or  a  physician  for  a  48-hour 

19  period,  or  that  the  facility  has  made  ar- 

20  rangements  for  a  registered  nurse  or  a 

21  physician  to  spend  such  time  at  the  fa- 

22  cility  as  may  be  indicated  as  necessary 

23  by  the  physician  to  provide  necessary 

24  nursing  services  on  days  when  the  regu- 
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1 

lar  full-time  registered  nurse  is  not  on 

2 

duty. 

3 

"(iii)  Waivee  of  second  shift  of 

4 

EEGISTERED  NUESE  SEEVICES  FOE  LAEGEE 

5 

NUESING  FACILITIES   IN  EUEAL   AEEAS. — 

6 

The  Secretary  may  waive  the  requirement  of 

7 

subparagraph  (C)(ii),  to  the  extent  it  requires 

8 

that  a  nursing  facility  engage  the  services  of 

9 

a  registered  nurse  for  more  than  8  hours  a 

10 

day,  if— 

11 

"(I)  the  facility  is  located  in  a 

12 

rural  area  (as  defined  by  the  Secretary), 

13 

and 

14 

"(n)  the  facility  demonstrates  to 

15 

the  satisfaction  of  the  Secretary  that  the 

16 

faciHty  has  been  unable,  despite  diligent 

17 

efforts  (including  offermg  wages  at  the 

18 

prevailing  rate  for  registered  nurses  in 

19 

the  labor  market  area  in  which  the  fa- 

20 

cility  is  located)  to  employ  qualified  reg- 

21 

istered  nurses. 

22 

''(iv)  General  teems  of  waivees. — 

23 

The  Secretary  may  waive  a  requirement 

24 

under  this  subparagraph  only — 
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1  "(I)  upon  the  request  of  a  State  on 

2  y  .  ;.f     behalf  of  a  facihty,  and 

3  '  ,  .  "(n)  for  a  period  of  not  to  exceed 

4  6  months; 

5  except  that  such  a  waiver  may  be  renewed, 

6  upon  the  request  of  a  State  on  behalf  of  a  fa- 

7  cility,  for  additional  periods  of  not  to  exceed 

8  6  months  each, 

9  "(v)  Inteemediate  care  facility 

10  DEFINED. — As  used  in  this  subparagraph  and 

11  subparagraph  (E),   the  term  'intermediate 

12  care  facihty'  means  a  nursing  facihty  other 

13  than  a  skilled  nursing  facihty  (as  defined  in 

14  clause  (vi)). 

15  "(vi)  Skilled  nursing  facility. — As 

16  used  in  this  clause  (v)  and  subparagraph  (E), 

17  the  term  'skilled  nursing  facility'  means  a 

18  nursing  facility  that — 

19  "(I)  was  participating  as  a  skilled 

20  nursing  facility  under  the  State  plan 

21  under  this  title  as  of  June  30,  1987, 

22  "(11)  was  not  participating  as  of 

23  such  June  30,  1987,  as  a  skilled  nurs- 

24  ing  facility  or  intermediate  care  facility 

25  under  the  State  plan  under  this  title  but 
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1  begins  participating  as  a  skilled  nursing 

2  facility  under  such  plan  after  June  30, 

3  1987,  and  before  October  1,  1989,  or 

4  "(in)  was  not  participating  as  of 

5  June  30,  1987,  as  a  skilled  nursing  fa- 

6  cility  or  intermediate  care  facility  under 

7  the   State  plan  under  this  title  but 

8  begins  participating  as  a  nursing  facility 

9  under  the  State  plan  under  this  title 

10  after  September  30,  1989. 

11  "(E)  Delay  in  effective  date  foe  in- 

12  teemediate   caee   facilities   in  ceetain 

13  STATES. — 

14  "(i)  In  geneeal. — The  Secretary  may 

15  provide,  upon  the  request  of  a  State  de- 

16  scribed  in  clause  (ii)  made — 

17  "(I)  during  fiscal  year  1990,  for  a 

18  delay  until  October  1,  1991,  in  the  ef- 

19  fective  date  under  subparagraph  (C)(i) 

20  for  staffing  requirements  for  nursing  fa- 

21  cility  services  furnished  in  intermediate 

22  care  facihties  (as  defined  in  subpara- 

23  graph  (D)(v))  in  the  State, 

24  "(n)  during  fiscal  year  1991,  for  a 

25  further  delay  until  October  1,  1992,  in 
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1  the  effective  date  under  subparagraph 

2  (C)(i)  for  staffing  requirements  for  nurs- 

3  ,      ing  facihty  services  furnished  in  inter- 

4  i       mediate  care  facilities  in  the  State  with 

5  -  less  than  90  beds,  or 

6  "(m)  during  fiscal  year  1992,  for 

7  a  delay  until  October  1,  1993,  in  the  ef- 

8  fective  date  under  subparagraph  (C)(ii) 

9  for  staffing  requirements  for  nursing  fa- 

10  cility  services  furnished  in  intermediate 

11  care  facilities  in  the  State, 

12  if  the  Secretary  determines  that  it  would  be 

13  fiscally  impracticable  for  intermediate  care 

14  facilities  in  the  State  to  meet  the  appHcable 

15  staffing  requirements  of  subparagraph  (0)  by 

16  the  effective  date  otherwise  provided. 

17  "(ii)  States  covered. — A  State  is  de- 

18  scribed  in  this  clause  only  if,  as  of  June  30, 

19  1987,  there  were  more  intermediate  care  fa- 

20  cilities  (as  defined  in  subparagraph  (D)(v))  in 

21  the  State  than  skilled  nursing  facilities  (as 

22  defined  in  subparagraph  (D)(vi)). 

23  "(iii)  Deemed  extended  waiver  for 

24  CERTAIN  STATES. — In  the  case  of  a  State 

25  that  receives  a  waiver  under  clause  (i)(I)  and 
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1  the  budget  of  which  is  only  adopted  on  a  bi- 

2  ennial  basis,  the  Secretary  shall  be  deemed 

3  to  have  approved  a  waiver  with  respect  to 

4  the  State  under  clause  (i)(II). 

5  "(5)  Required  training  of  nurse  aides. — 

6  "(A)  In  general. — A  nursing  facility  must 

7  not  use  (on  a  full-time,  temporary,  per  diem,  or 

8  other  basis)  any  individual,  who  is  not  a  licensed 

9  health  professional  (as  defined  in  subparagraph 

10  (E)),  as  a  nurse  aide  in  the  facility  on  or  after 

11  January  1,  1990,  unless  the  individual — 

12  *'(i)  as  a  result  of  completing  a  training 

13  program  which  is  recognized  and  approved 

14  by  the  State  under  subsection  (f)(1)(A),  is 

15  competent  to  provide  such  services,  or 

16  **(ii)(I)  is  enrolled  in,  and  making  timely 

17  progress  in  completing,  such  a  training  pro- 

18  gram,  the  completion  of  which  reasonably  as- 

19  sures  that  the  individual  is  competent  to  pro- 

20  vide  such  services,  and  (II)  with  respect  to 

21  providing  specific  nursing  or  nursing-related 

22  services,    is    competent   to   provide  those 

23  services. 

24  "(B)  In-service  education. — A  nursing 

25  facility  must  provide  such  regular  performance 
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1  review  and  re^lar  in-service  education  as  assures 

2  that  individuals  used  as  nurse  aides  are  competent 

3  to  provide  those  services. 

4  "(C)  Re-teaining  requieed. — For  pur- 

5  poses  of  subparagraph  (A),  an  individual  is  not 

6  considered  to  have  completed  a  training  program 

7  described  in  subparagraph  (A)(i)  if,  since  the  indi- 

8  vidual's  most  recent  completion  of  such  a  pro- 

9  gram,  there  has  been  a  continuous  period  of  24 

10  consecutive  months  during  none  of  which  the  indi- 

11  vidual  performed  nursing  or  nursing-related  serv- 

12  ices  for  compensation. 

13  "(D)  NuESE  AIDE  DEFINED. — In  this  sec- 

14  tion,  the  term  'nurse  aide'  means  any  individual 

15  providing  nursing  or  nursing-related  services  to 

16  residents  in  a  nursing  facility,  but  does  not  include 

17  an  individual  who  is  a  physician,  registered  pro- 

18  fessional  nurse,  licensed  practical  nurse,  or  li- 

19  censed  social  worker. 

20  "(E)  Licensed  health  peofessional  de- 

21  fined. — In  this  paragraph,  the  term  'licensed  health 

22  professional'  means  a  physician,  physician  assistant, 

23  nurse  practitioner,  physical,  speech,  or  occupational 

24  therapist,  registered  professional  nurse,  licensed  practi- 

25  cal  nurse,  or  licensed  social  worker. 
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1  "(6)  Physician  supeevision  and  clinical 

2  RECOEDS. — A  nursing  facility  must — 

3  "(A)  require  that  the  health  care  of  every 

4  resident  be  provided  under  the  supervision  of  a 

5  physician; 

6  "(B)  provide  for  having  a  physician  available 

7  to  furnish  necessary  medical  care  in  case  of  emer- 

8  gency;  and 

9  "(C)  maintain  clinical  records  on  all  resi- 
10  dents,  which  records  include  the  plans  of  care  (de- 
ll scribed  in  paragraph  (2))  and  the  residents'  assess- 

12  ments  (described  in  paragraph  (3)). 

13  "(7)  Requieed  SOCIAL  SEEVICES. — In  the  case 

14  of  a  nursing  facility  with  more  than  120  beds,  the  facil- 

15  ity  must  have  at  least  one  social  worker  (with  at  least 

16  a  bachelor's  degree  in  social  work  or  similar  profes- 

17  sional  qualifications)  employed  full-time  to  provide  or 

18  assure  the  provision  of  social  services. 

19  "(c)   Eequieements   Relating   to  Residents' 

20  Rights. — 

21  "(1)  Geneeal  eights. — 

22  *  "(A)  Specified  eights. — A  nursing  facility 

23  must  protect  and  promote  the  rights  of  each  resi- 

24  dent,  including  each  of  the  following  rights: 
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1  "(i)    Free    choice. — The    right  to 

2  choose  a  personal  attending  physician,  to  be 

3  fully  informed  in  advance  about  care  and 

4  treatment,  to  be  fully  informed  in  advance  of 

5  any  changes  in  care  or  treatment  that  may 

6  affect  the  resident's  well-being,  and  (except 

7  with  respect  to  a  resident  adjudged  incompe- 

8  tent)  to  participate  in  planning  care  and 

9  treatment  or  changes  in  care  and  treatment. 

10  "(ii)  Free  from  restraints. — The 

11  right  to  be  free  from  physical  or  mental 

12  abuse,  corporal  punishment,  or  involuntary 

13  seclusion  and  to  be  free  from  any  physical  or 

14  chemical  restraints  imposed  for  purposes  of 

15  discipline  or  convenience.   Restraints  may 

16  only  be  imposed  to  ensure  the  physical  safety 

17  of  the  resident  or  other  residents  and  only 

18  upon  the  written  order  of  a  physician  that 

19  specifies    the    duration    and  circumstances 

20  under  which  the  restraints  are  to  be  used. 

21  "(iii)  Privacy. — The  right  to  privacy 

22  with   regard   to    accommodations,  medical 

23  treatment,  written  and  telephonic  communi- 

24  cations,  visits,  and  meetings  of  family  and  of 

25  ~-  resident  groups. 
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1  "(iv)  Confidentiality. — The  right  to 

2  confidentiaKty    of    personal    and  cKnical 

3  records. 

4  **(v)  Least   resteictive  environ- 

5  MENT. — The  right  to  reside   and  receive 

6  services  in  the  least  restrictive  environment, 

7  except  where  the  health  or  safety  of  the  indi- 

8  vidual  or  other  residents  would  be  endan- 

9  gered. 

10  "(vi)  Grievances. — The  right  to  voice 

11  grievances  with  respect  to  treatment  or  care 

12  that  is  (or  fails  to  be)  furnished,  without  dis- 

13  crimination  or  reprisal  for  voicing  the  griev- 

14  ances. 

15  ''(vii)   Participation   in  resident 

16  and  family  groups. — The  right  of  the 

17  resident  to  organize  and  participate  in  resi- 

18  dent  groups  in  the  facility  and  the  right  of 

19  the  resident's  family  to  meet  in  the  facility 

20  with  the  families  of  other  residents  in  the 

21  facility. 

22  Clause  (iii)  shall  not  be  construed  as  requiring  the 

23  provision  of  a  private  room. 

24  "(B)  Notice  of  rights. — A  nursing  facility 

25  must — 
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1  "(i)  provide  to  each  resident,  upon  rea- 

2  sonable  request,  a  written  statement  of  the 

3  resident's  legal  rights  during  the  stay  at  the 

4  facility  (which  statement  is  updated  upon 

5  changes  in  such  rights); 

6  "(ii)  inform  each  resident  who  is  entitled 

7  to  medical  assistance  under  this  title — 

8  ''(I)  at  the  time  of  admission  to  the 

9  facility  or,  if  later,  at  the  time  the  resi- 

10  dent  becomes  eligible  for  such  assist- 

11  ance,  of  the  items  and  services  (includ- 

12  ing    those     specified    under  section 

13  1902(a)(28)(B))   that   are   included  in 

14  nursing  facihty  services  under  the  State 

15  plan  and  for  which  the  resident  may  not 

16  be  charged  (except  as  permitted  in  sec- 

17  tion  1916),  and  of  those  other  items  and 

18  services  that  the  facility  provides  and 

19  for  which  the  resident  may  be  charged 

20  and  the  amount  of  the  charges  for  such 

21  items  and  services;  and 

22  "(U)  of  changes  in  the  items  and 

23  services  described  in  clause  (i)  and  of 

24  changes  in  the  charges  imposed  for 
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1  items  and  services  described  in  that 

2  clause;  ,  - 

3  ''(iii)  inform  each  other  resident,  in  writ- 

4  ing  before  or  at  the  time  of  admission  and 

5  periodically  during  the  resident's  stay,  of 

6  services  available  in  the  facility  and  of  relat- 

7  ed  charges  for  such  services,  including  any 

8  charges  for  services  not  covered  by  the  facili- 

9  ty's  basic  per  diem  charge;  and 

10  "(iv)  upon  admission,  provide  to  each 

11  resident  and  each  resident's  spouse  (if  any) 

12  the  written  notice  (developed  and  distributed 

13  by  the  State  under  subsection  (f)(2))  of  the 

14  resident's  and  spouse's  rights  and  obligations 

15  under  this  title. 

16  "(C)  Use  of  psychotropic  drugs. — Psy- 

17  chotropic  drugs  may  be  administered  only  on  the 

18  orders  of  a  physician  and  only  as  part  of  a  plan 

19  (included  in  the  written  plan  of  care  described  in 

20  paragraph  (2))  designed  to  eliminate  or  modify  the 

21  symptoms  for  which  the  drugs  are  prescribed  and 

22  ^  only  if,  at  least  annually  an  independent,  external 

23  consultant  in  psychopharmacology  reviews  the  ap- 

24  propriateness  of  the  drug  plan  of  each  resident  re- 

25  ceiving  such  drugs. 
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1  "(D)    Rights    of    incompetent  eesi- 

2  dents. — In  the  case  of  a  resident  adjudged  in- 

3  competent  under  the  laws  of  a  State,  the  rights  of 

4  the  resident  under  this  title  shall  devolve  upon, 

5  and,  to  the  extent  judged  necessary  by  a  court  of 

6  competent  jurisdiction,  be  exercised  by,  the  person 

7  appointed  under  State  law  to  act  on  the  resident's 

8  behalf. 

9  ''(2)  Transfee  and  dischaege  eights. — 

10  "(A)  In  geneeal. — A  nursing  faciHty  must 

11  permit  each  resident  to  remain  in  the  facility  and 

12  must  not  involuntarily  transfer  or  discharge  the 

13  resident  from  the  facility  unless — 

14  "(i)  the  transfer  or  discharge  is  neces- 

15  sary  to  meet  the  resident's  welfare  and  the 

16  resident's  welfare  cannot  be  met  in  the 

17  faciHty; 

18  "(ii)  the  transfer  or  discharge  is  appro- 

19  priate  because  the  resident's  health  has  im- 

20  proved  sufficiently  so  the  resident  no  longer 

21  needs  the  services  provided  by  the  facility; 

22  "(iii)  the  safety  of  individuals  in  the  fa- 

23  cility  is  endangered; 

24  "(iv)  the  health  of  individuals  in  the  fa- 

25  cility  would  otherwise  be  endangered; 
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1  "(v)  the  resident  has  failed,  after  rea- 

2  sonable  notice,  to  pay  (or  to  have  paid  under 

3  this  title  on  the  resident's  behalf)  an  allow- 

4  able  charge  imposed  by  the  facility  for  an 

5  item  or  service  requested  by  the  resident  and 

6  provided  by  the  facility  and  (in  the  case  of  a 

7  resident  who  is  eligible  for  medical  assistance 

8  under  this  title)  for  which  a  charge  may  be 

9  imposed  under  this  title;  or 

10  "(vi)  the  facility  ceases  to  operate. 

11  In  the  each  of  the  cases  described  in  clauses  (i) 

12  through  (iv),  the  basis  for  the  transfer  or  dis- 

13  charge  must  be  documented  in  the  resident's  clini- 

14  cal  record.  In  the  cases  described  in  clauses  (i) 

15  and  (ii),  the  documentation  must  be  made  by  the 

16  resident's  physician,  and  in  the  case  described  in 

17  clause  (iv)  the  documentation  must  be  made  by  a 

18  physician.  For  purposes  of  clause  (v),  in  the  case 

19  of  a  resident  who  becomes  ehgible  for  assistance 

20  under  this  title  after  admission  to  the  facility,  only 

21  charges  which  may  be  imposed  under  this  title 

22  '  shall  be  considered  to  be  allowable. 

23  "(B)  Pee-transfee  and  pee-dischaege 

24  NOTICE. — 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


•  "  "(i)  In  geneeal. — Before  effecting  an 
involuntary  transfer  or  discharge  of  a  resi- 
dent, a  nursing  facility  must — 

"(I)  notify  the  resident  (and  an  im- 
mediate family  member  of  the  resident 
or  legal  representative)  of  the  transfer 
or  discharge  and  the  reasons  therefor, 

record  the  reasons  in  the 
resident's  clinical  record  (including  any 
■^"^     documentation  required  under  subpara- 
'  '   graph  (A)),  and 

'  ■  "(in)  include  in  the  notice  the 
-      items  described  in  clause  (iii). 

"(ii)  Timing  of  notice. — The  notice 
under  clause  (i)(I)  must  be  made  at  least  30 
days  in  advance  of  the  resident's  transfer  or 
discharge  except — 

"(T)  in  a  case  described  in  clause 
(iii)  or  (iv)  of  subparagraph  (A); 
*  "(II)  in  a  case  described  in  clause 

(ii)  of  subparagraph  (A),  where  the  resi- 
dent's health  improves  sufficiently  to 
allow  a  more  immediate  transfer  or  dis- 
charge; 
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1  "(in)  in  a  case  described  in  clause 

2  (i)  of  subparagraph  (A),  where  a  more 

3  immediate  transfer  or  discharge  is  ne- 

4  cessitated  by  the  resident's  urgent  medi- 

5  cal  needs;  or 

6  "(TV)  in  a  case  where  a  resident 

7  has  not  resided  in  the  facility  for  30 

8  days. 

9  In  the  case  of  such  exceptions,  notice  must 

10  be  given  as  many  days  before  the  date  of  the 

11  transfer  or  discharge  as  is  practicable. 

12  "(iii)  Items  included  in  notice. — 

13  Each  notice  under  clause  (i)  must  include — 

14  "(I)  for  transfers  or  discharges  ef- 

15  fected  on  or  after  October  1,  1989, 

16  .  notice  of  the  resident's  right  to  appeal 

17  the  transfer  or  discharge  under  the 

18  State  process  established  under  subsec- 

19  tion  (f)(2); 

20  "(II)  the  name,  mailing  address, 

21  and  telephone  number  of  the  State  long- 

22  *  term    care    ombudsman  (established 

23  under  section  307(a)(12)  of  the  Older 

24  Americans  Act  of  1965);  _ 
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1  '  '      -       "(ni)  in  the  case  of  residents  with 

2  '  '  '  developmental  disabilities,  the  mailing 

3  address  and  telephone  number  of  the 

4  agency  responsible  for  the  protection 

5  ^  ^j^^  advocacy  system  for  developmental- 

6  ly  disabled  individuals  established  under 

7  part  C  of  the  Developmental  Disabilities 

8  .  .     Assistance  and  Bill  of  Eights  Act;  and 

9  ■     '  "(JV)  in  the  case  of  mentally  ill 

10  residents    (as    defined    in  subsection 

11  '  (f)(4)(G)(ii)),   the   mailing  address  and 

12  telephone  number  of  the  agency  respon- 

13  .  g'ljlg  £qj.  ^j^g  protection  and  advocacy 

14  system  for  mentally  ill  individuals  estab- 

15  "  ^  '  '  ^  lished  under  the  Protection  and  Advo- 

16  cacy  for  Mentally  111  Individuals  Act. 

17  ''(C)    Orientation. — A    nursing  facility 

18  must  provide  sufficient  preparation  and  orientation 

19  to  residents  to  ensure  safe  and  orderly  transfer  or 

20  discharge  from  the  facility. 

21  "(D)  Notice  on  bed-hold  policy  and 

22  EEADMISSION. — 

23  "(i)   Notice    befoee    transfer. — 

24  Before  a  resident  of  a  nursing  facility  is 

25  transferred  for  hospitalization  or  therapeutic 
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1  leave,  a  nursing  facility  must  provide  written 

2  information  to  the  resident  and  an  immediate 

3  family  member  or  legal  representative  con- 

4  ceming — 

5  "(J)  the  provisions  of  the  State 

6  plan   under   this    title   regarding  the 

7  period  (if  any)  during  which  the  resident 

8  wiW  be  permitted  under  the  State  plan 

9  to  return  and  resume  residence  in  the 

10  facility,  and 

11  "(n)  the  policies  of  the  facihty  re- 

12  garding  such  a  period,  which  policies 

13  must  be  consistent  with  clause  (iii). 

14  "(ii)  Notice  upon  teansfer. — At  the 

15  time  of  transfer  of  a  resident  to  a  hospital  or 

16  for  therapeutic  leave,  a  nursing  facility  must 

17  provide  written  notice  to  the  resident  and  an 

18  immediate  family  member  or  legal  represent- 

19  ative  of  the  duration  of  any  period  described 

20  in  clause  (i). 

21  ''(iii)     Permitting     resident  to 

22  ,  return. — A  nursing  facility  must  establish 

23  and  follow  a  v^itten  policy  under  which  a 

24  resident — 
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1  ''(I)  who  is  eligible  for  medical  as- 

2  sistance   for   nursing   facility  services 

3  under  a  State  plan, 

4  "(11)  who  is  transferred  from  the 

5  facility  for  hospitalization  or  therapeutic 

6  leave,  and 

7  "(HI)    whose    hospitalization  or 

8  ,  therapeutic  leave  exceeds  a  period  paid 

9  for  under  the  State  plan  for  the  holding 

10  of  a  bed  in  the  facility  for  the  resident, 

11  will  be  permitted  to  be  readmitted  to  the  fa- 

12  cility  immediately  upon  the  first  availability 

13  of  a  bed  in  a  semiprivate  room  in  the  facility 

14  if,  at  the  time  of  readmission,  the  resident  re- 

15  quires  the  services  provided  by  the  facility. 

16  "(3)  Access  and  visitation  eights. — A  nurs- 

17  ing  facility  must — 

18  **(A)  permit  immediate  access  to  any  resident 

19  by  any  representative  of  the  Secretary,  by  any 

20  representative  of  the  State,  by  an  ombudsman  or 

21  agency  described  in  subclause  (II),  (III),  or  (IV) 

22  of  paragraph  (2)(B)(iii),  or  by  the  resident's  indi- 

23  vidual  physician; 

24  "(B)  permit  immediate  access  to  a  resident, 

25  subject  to  the  resident's  right  to  deny  or  withdraw 
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1  consent  at  any  time,  by  the  members  of  the  unme- 

2  diate  family  of  the  resident; 

3  "(C)  permit  immediate  access  to  a  resident 

4  (subject  only  to  reasonable  restrictions)  by  rela- 

5  tives  (other  than  immediate  family  members)  of 

6  the  resident  and  others  who  are  visiting  with  the 

7  consent  of  the  resident; 

8  "(D)  permit  reasonable  access  to  a  resident 

9  by  any  entity  or  individual  that  provides  health, 

10  social,  legal,  or  other  services  to  the  resident  and 

11  "(E)  permit  representatives  of  the  State  om- 

12  budsman  (described  in  paragraph  (2)(B)(iii)(II)), 

13  with  the  permission  of  the  resident  (or  the  resi- 

14  dent's  legal  representative)  and  consistent  with 

15  State  law,  to  examine  a  resident's  clinical  records. 

16  "(4)  Equal  ACCESS  TO  QUALITY  CAEE. — 

17  "(A)  In  general. — A  nursing  facility  must 

18  establish  and  maintain  identical  policies  and  prac- 

19  tices  regarding  transfer,  discharge,  and  the  provi- 

20  sion  of  services  required  under  the  State  plan  for 

21  all  individuals  regardless  of  source  of  payment. 

22  .  "(B)  Construction. —  ' 

23  "(i)    Nothing    prohibiting  any 

24  charges  for  non-medicaid  patients. — 

25  Subparagraph  (A)  shall  not  be  construed  as 
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1  prohibiting  a  nursing  facility  from  charging 

2  any  amount  for  services  furnished,  consistent 

3  with  the  notice  in  paragraph  (1)(B)  describ- 

4  ing  such  charges. 

5  "(ii)    No    ADDITIONAL    SEEVICES  RE- 

6  QUIRED. — Subparagraph  (A)  shall  not  be 

7  construed  as  requiring  a  State  to  offer  addi- 

8  tional  services  on  behalf  of  a  resident  than 

9  are  otherwise  provided  under  the  State  plan. 

10  "(5)  Admissions  Policy. — 

11  "(A)  Admissions. — With  respect  to  admis- 

12  sions  practices,  a  nursing  facility  must — 

13  .  "(i)(I)  not  require  individuals  applying 

14  to  reside  or  residing  in  the  facility  to  waive 

15  their  rights  to  benefits  under  this  title  or  title 

16  XVin,  (II)  not  require  oral  or  written  assur- 

17  ance  that  such  individuals  are  not  eligible 

18  for,  or  will  not  apply  for,  benefits  under  this 

19  title  or  title  XV  HI,  and  (III)  prominently 

20  display  in  the  facility  written  information. 

21  and  provide  to  such  individuals  oral  and 

22  written  information,  about  how  to  apply  for 

23  and  use  such  benefits  and  how  to  receive  re- 

24  funds  for  previous  payments  covered  by  such 

25  ~  benefits; 
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1  "(ii)  not  require  a  third  party  guarantee 

2  of  pa3niient  to  the  facility  as  a  condition  of 

3  admission  (or  expedited  admission)  to,  or 

4  continued  stay  in,  the  facility;  and 

5  "(iii)  in  the  case  of  an  individual  who  is 

6  entitled  to  medical  assistance  for  nursing  fa- 

7  cility  services,  not  charge,  solicit,  accept,  or 

8  receive,  in  addition  to  any  amount  otherwise 

9  required  to  be  paid  under  the  State  plan 

10  under  this  title,  any  gift,  money,  donation,  or 

11  other  consideration  as  a  precondition  of  ad- 

12  .  mitting  (or  expediting  the  admission  of)  the 

13  individual  to  the  facility  or  as  a  requirement 

14  for  the  individual's  continued  stay  in  the 

15  facility. 

16  "(B)  CONSTEUCTION. — 

17  "(i)    No    PREEMPTION    OF  STEICTEE 

18  STANDAEDS. — Subparagraph  (A)  shall  not  be 

19  construed  as  preventing  States  or  political 

20  subdivisions  therein  from  prohibiting,  under 

21  State  or  local  law,  the  discrimination  against 

22  *  individuals  who  are  entitled  to  medical  as- 

23  sistance  under  the  State  plan  with  respect  to 

24  admissions  practices  of  nursing  facilities. 
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1  •  .  ;     ;     -     "(u)  CONTRACTS  WITH  GUARDIANS. — 

2  Subparagraph  (A)(ii)  shall  not  be  construed 

3  . .;    as  preventing  a  facility  from  requiring  an  in- 

4  dividual,  who  has  legal  access  to  a  resident's 

5  income  or  resources  available  to  pay  for  care 

6  in  the  facility,  to  sign  a  contract  (without  in- 

7  curring  personal  financial  liability)  to  provide 

8  payment  from  the  resident's  income  or  re- 

9  sources  for  such  care. 

10  "(iii)  Charges  for  additional  serv- 

11  ICES    REQUESTED. — Subparagraph  (A)(iii) 

12  shall  not  be  construed  as  preventing  a  facili- 

13  ty  from  charging  a  resident,  eligible  for  med- 

14  ical  assistance  under  the  State  plan,  for 

15  items  or  services  the  resident  has  requested 

16  and  received  and  that  are  not  specified  in  the 

17  State  plan  as  included  in  the  term  'nursing 

18  facility  services'. 

19  "(iv)  Bona  fide  contributions. — 

20  Subparagraph  (A)(iii)  shall  not  be  construed 

21  as  prohibiting  a  nursing  facility  from  solicit- 

22  ing,  accepting,  or  receiving  a  charitable,  reli- 

23  gious,  or  philanthropic  contribution  from  an 

24  organization  or  from  a  person  unrelated  to 

25  ^  the  resident  (or  potential  resident),  but  only 
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1  to  the  extent  that  such  contribution  is  not  a 

2  condition  of  admission,  expediting  admission, 

3  or  continued  stay  in  the  facility. 

4  **(6)  Protection  of  eesident  funds. — 

5  "(A)  In  general. — A  nursing  facility  must, 

6  upon  written  authorization  by  a  resident,  accept 

7  responsibility  for  holding,  safeguarding,  and  ac- 

8  counting  for  the  resident's  personal  funds,  and 

9  providing  each  resident  access  to  such  funds  and 

10  records  of  such  funds. 

11  "(B)  Accounting  for  funds. — Where  a 

12  resident  has  given  an  authorization  under  sub- 

13  paragraph  (A),  the  nursing  facility  must — 

14  "(i)  establish  and  maintain  a  system 

15  that— 

16  "(I)  assures  a  full  and  complete  ac- 

17  counting  of  each  such  resident's  person- 

18  al  funds,  and 

19  "(II)  establishes  a  separate  ac- 

20  count  for  such  funds  in  order  to  pre- 

21  elude  any  commingling  of  such  funds 

22  *  with  institutional  funds   or  with  the 

23  funds  of  any  other  person  other  than 

24  another  such  resident;  and 
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1  *  •    '    '  "(HI)  notifies  each  resident  receiv- 

2  ing  medical  assistance  under  the  State 

3  plan  when  the  amount  in  the  resident's 

4  ■  account  reaches  $200  less  than  the 

5  dollar  amount  determined  under  section 

6  :    >       1611(a)(3)(B)  and  the^  fact  that  if  the 

7  >    amount  in  the  account  (in  addition  to 

8  the  value  of  the  resident's  other  nonex- 

9  empt  resources)  reaches  the  amount  de- 

10  termined  under  such  section  the  resident 

11  '    may  lose  eligibility  for  such  medical  as- 

12  sistance.". 

13  **(ii)  upon  such  resident's  death,  prompt- 

14  ly  convey  such  resident's  personal  funds  (and 

15  a  final  accounting  of  such  funds)  to  the  indi- 

16  vidual  administering  the  resident's  estate. 

17  "(d)  Requirements  Relating  to  Preadmission 

18  Screening  for  Mentally  III  and  Mentally  Retard- 

19  ED  Individuals. — A  nursing  facility  must  not  admit,  on  or 

20  after  January  1,  1989,  any  new  resident  who — 

21  "(1)  is  mentally  ill  (as  defined  in  subsection 

22  (f)(4)(G)(i))  unless  the  State  mental  health  authority  has 

23  determined  prior  to  admission  that,  because  of  the 

24  physical  and  mental  condition  of  the  individual,  the  in- 

25  dividual  requires  the  level  of  services  provided  by  a 
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1  nursing  facility,  and,  if  the  individual  requires  such 

2  level  of  services,  whether  the  individual  requires  active 

3  treatment  for  mental  illness,  or 

4  "(2)  is  mentally  retarded  (as  defined  in  subsection 

5  (f)(4)(G)(ii))  unless  the  State  mental  retardation  or  de- 

6  velopmental  disability  authority  has  determined  prior  to 

7  admission  that,  because  of  the  physical  and  mental 

8  condition  of  the  individual,  the  individual  requires  the 

9  level  of  services  provided  by  a  nursing  facility,  and,  if 

10  the  individual  requires  such  level  of  services,  whether 

11  the  individual  requires  active  treatment  for  mental 

12  retardation. 

13  The  facility  must  make  a  copy  of  any  such  determination  part 

14  of  the  resident's  clinical  records. 

15  "(e)  Requirements  Relating  to  Administration 

16  AND  Other  Matters. — 

17  "(1)  Administration. — 

18  "(A)  In  general. — A  nursing  facility  must 

19  be  administered  in  a  manner  that  enables  it  to  use 

20  its  resources  effectively  and  efficiently  to  attain 

21  and  maintain  the  highest  possible  physical  and 

22  *  mental  health  and  psychosocial  well-being  of  each 

23  resident  (consistent  vdth  any  criteria  the  Secre- 

24  tary  establishes  under  subsection  (g)(4)).  x 
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"(B)  Requieed  notices. — If  a  change 
occurs  in — 

/  ,  "(i)  the  persons  with  an  ownership  or 
control  interest  (as  defined  in  section 
1124(a)(3))  in  the  facility, 

"(ii)  the  persons  who  are  officers,  direc- 
tors, or  agents  of  the  facility, 

"(iii)  the  corporation,  association,  or 
other  company  responsible  for  the  manage- 
ment of  the  facility,  or 

"(iv)  the  individual  who  is  the  adminis- 
trator or  director  of  nursing  of  the  facility, 
the  nursing  facility  must  provide  notice  to  the 
State  agency  responsible  for  the  licensing  of  the 
facility,  at  the  time  of  the  change,  of  the  change 
and  of  the  identity  of  each  new  person,  company, 
or  individual  described  in  the  respective  clause. 
"(2)  Licensing  and  life  safety  code. — 

"(A)  Licensing. — A  nursing  facility  must  be 
licensed  under  applicable  State  and  local  law. 

"(B)  Life  safety  code. — A  nursing  facili- 
ty must  meet  such  provisions  of  such  edition  (as 
specified  by  the  Secretary  in  regidation)  of  the 
Life  Safety  Code  of  the  National  Fire  Protection 
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1  Association  as  are  applicable  to  nursing  homes; 

2  except  that— 

3  '*(i)  the  Secretary  may  waive,  for  such 

4  periods  as  he  deems  appropriate,  specific 

5  provisions  of  such  Code  which  if  rigidly  ap- 

6  plied  would  result  in  unreasonable  hardship 

7  upon  a  facility,  but  only  if  such  waiver  would 

8  not  adversely  affect  the  health  and  safety  of 

9  residents  or  personnel,  and 

10  "(ii)  the  provisions  of  such  Code  shall 

11  not  apply  in  any  State  if  the  Secretary  finds 

12  that  in  such  State  there  is  in  effect  a  fire  and 

13  safety  code,  imposed  by  State  law,  which 

14  adequately  protects  residents  of  and  person- 

15  nel  in  nursing  facilities. 

16  "(3)  Sanitaey  and  infection  conteol  and 

17  PHYSICAL  ENVIEONMENT. — A  nursing  facility  must — 

18  "(A)  estabhsh  and  maintain  an  infection  con- 

19  trol  program  designed  to  provide  a  safe,  sanitary, 

20  and  comfortable  environment  in  which  residents 

21  reside  and  to  help  prevent  the  development  and 

22  *      transmission  of  disease  and  infection,  and 

23  "(B)  be  designed,  constructed,  equipped,  and 

24  maintained  in  a  manner  to  protect  the  health  and 
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1  safety  of  residents,  personnel,  and  the  general 

2  public. 

3^  "(4)  Miscellaneous. — 

4  "(A)  Compliance  with  federal,  state, 

5  AND  local  laws  AND^  PROFESSIONAL  STAND- 

6  ARDS. — A  nursing  facility  must  operate  and  pro- 

7  vide  services  in  compliance  with  all  applicable 

8  Federal,  State,  and  local  laws  and  regulations  (in- 
9^  eluding  the  requirements  of  sections  1124  and 

10  1902(a)(13)(A))  and  with  all  accepted  professional 

11  standards  and  principles  which  apply  to  profes- 

12  sionals  providing  services  in  such  a  facility. 

13  "(B)  Other. — A  nursing  facility  must  meet 

14  such  other  requirements  relating  to  the  health  and 

15  safety  of  residents  or  relating  to  the  physical  fa- 

16  cilities  thereof  as  the  Secretary  may  find  neces- 

17  sary,  which  may  include  any  of  the  conditions  de- 

18  scribed  in  section  1861(j)(15). 

19  "(f)  State  Plan  Requirements  Relating  to 

20  Nursing  Facility  Requirements. — 

21  "(1)  Specification  of  nurse  training  pro- 

22  grams  and  establishment  of  nurse  aide  regis- 

23  TRY.— 

24  "(A)    Specification    of    nurse  aide 

25  TRAINING  PROGRAMS. — Each  State,  as  a  condi- 
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1  tion  of  approval  of  its  plan  under  this  title,  must 

2  specify,  by  not  later  than  January  1,  1989,  those 

3  nurse  aide  training  programs  that  the  State  recog- 

4  nizes  and  approves  for  purposes  of  subsection 

5  (b)(5)  and  that  meet  the  minimum  standards  estab- 

6  lished  under  subsection  (g)(2),  but  the  failure  of 

7  the  Secretary  to  establish  such  standards  shall  not 

8  relieve  any  State  of  its  responsibility  under  this 

9  paragraph.  The  State  may  not  provide  for  the  rec- 

10  ognition  and  approval  of  a  program — 

11  .  "(i)  offered  by  or  in  a  nursing  facility 

12  which  has  been  determined  to  be  out  of  com- 

13  pliance  with  the  requirements  of  subsection 

14  (b),  (c),  (d),  or  (e)  within  the  previous  2 

15  years,  or 

16  **(ii)  offered  by  a  nursing  facility  unless 

17  the  State  makes  the  determination,  upon  an 

18  individual's  completion  of  the  program,  that 

19  the  individual  is  competent  to  provide  nurs- 

20  ing  or  nursing-related  services  in  nursing  fa- 

21  cilities,  and  the  State  may  not  delegate  this 

22  *  responsibility  to  the  facility. 

23  "(B)  NuESE  AIDE  REGISTRY. — Each  State, 

24  as  a  condition  of  approval  of  its  plan  under  this 

25  title,  must  establish,  by  not  later  than  January  1, 
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1  1989,  and  maintain  a  registry  of  all  individuals 

2  who  have  satisfactorily  completed  a  nurse  aide 

3  training  program  approved  under  subparagraph 

4  (A)  in  the  State.  The  registry  must  meet  mini- 

5  mum  requirements  established  by  the  Secretary 

6  under  subsection  (g)(2)(B),  but  failure  of  the  Sec- 

7  retary  to  issue  final  regulations  shall  not  relieve 

8  the  State  from  its  responsibility  to  establish  and 

9  maintain  a  registry  under  this  subparagraph. 

10  "(2)  Notice  of  medicaid  rights. — Each  State, 

11  as  a  condition  of  approval  of  its  plan  under  this  title, 

12  effective  April  1,  1988,  must  develop  (and  periodically 

13  update)  a  written  notice  of  the  rights  and  obligations  of 

14  residents  of  nursing  facilities  (and  spouses  of  such  resi- 

15  dents)  under  this  title.  Such  notice  shall  include  a  de- 

16  scription  of  the  provisions  of  section  1922  (relating  to 

17  protection  of  income  and  resources  of  community 

18  spouses). 

19  **(3)  State  appeals  process  for  involun- 

20  tary  transfers. — Each  State,  as  a  condition  of  ap- 

21  proval  of  its  plan  under  this  title,  effective  for  transfers 

22  from  nursing  facilities  effected  on  or  after  October  1, 

23  1989,  must  provide  for  a  fair  mechanism  for  hearing 

24  appeals  on  involuntary  transfers  of  residents  of  such  fa- 

25  cilities.  Such  mechanism  must  meet  any  guidelines  es- 
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1  tablished  by  the  Secretary  under  subsection  (g)(3);  but 

2  the  failure  of  the  Secretary  to  estabhsh  such  guideUnes 

3  shall  not  relieve  any  State  of  its  responsibility  to  pro- 

4  vide  for  such  a  fair  mechanism. 

5  *'(4)  State  requirements  for  preadmission 

6  screening  and  resident  review. — 

7  "(A)    Preadmission    screening. — Each 

8  State,  as  a  condition  of  approval  of  its  plan  under 

9  this  title,  effective  January  1,  1989,  must  have  in 

10  effect   a   preadmission   screening   program,  for 

11  making  determinations  (using  any  criteria  devel- 

12  oped  under  subsection  (g)(5))  described  in  subsec- 

13  tion  (d)  for  mentally  ill  and  mentally  retarded  indi- 

14  viduals  (as  defined  in  subparagraph  (G))  who  are 

15  admitted  to  nursing  facilities  on  or  after  Janu- 

16  ary  1,  1989.  The  failure  of  the  Secretary  to  de- 

17  velop  minimum  criteria  under  subsection  (g)(5) 

18  shall  not  relieve  any  State  of  its  responsibility  to 

19  have  a  preadmission  screening  program  under  this 

20  subparagraph   or   to   perform   resident  reviews 

21  under  subparagraph  (B). 

22  .  "(B)  State  requirement  for  annual 

23  resident  review. — 

24  "(i)  For  mentally  ill  residents. — 

25  As  a  condition  of  approval  of  a  State  plan 
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1 

under  this  title,  as  of  April  1,  1990,  in  the 

2 

case  of  each  resident  of  a  nursing  facility 

3 

who  is  mentally  ill,  the  State  mental  health 

4 

authority  must  review  and  determine  (using 

5 

any    criteria    developed    under  subsection 

6 

(g)(5))— 

7 

"(I)  whether  or  not  the  resident, 

8 

because  of  the  resident's  physical  and 

9 

mental  condition,  requires  the  level  of 

10 

services  provided  by  a  nursing  facility 

11 

or  requires  the  level  of  services  of  an 

12 

inpatient  psychiatric  hospital  for  individ- 

13 

uals  under  age  21  (as  described  in  sec- 

14 

tion  1905(h))  or  of  an  institution  for 

15 

mental  diseases  providing  medical  as- 

16 

sistance  to  individuals  65  years  of  age 

17 

or  older;  and 

18 

"(II)  whether  or  not  the  resident 

19 

requires   active   treatment  for  mental 

20 

illness. 

21 

"(ii)  For  mentally  eetaeded  resi- 

22 

dents. — As  a  condition  of  approval  of  a 

23 

State  nlan  under  this  title,  as  of  Anril  1. 

24 

1990,  in  the  case  of  each  resident  of  a  nurs- 

25 

ing  facility  who  is  mentally  retarded,  the 

•HE  3188  IH 


170 

1  State  mental  retardation  or  developmental 

2  disability  authority  must  review  and  deter- 

3  mine  (using  any  criteria  developed  under 

4  subsection  (g)(5)) — 

5  "(I)  whether  or  not  the  resident, 

6  because  of  the  resident's  physical  and 

7  mental  condition,  requires  the  level  of 

8  services  provided  by  a  nursing  facility 

9  or  requires  the  level  of  services  of  an 

10  intermediate    care    facility  described 

11  under  section  1905(d);  and 

12  "(n)  whether  or  not  the  resident 

13  requires  active  treatment  for  mental  re- 

14  tardation. 

15  "(iii)  Feequency  of  eeviews. — 

16  "(I)  Annual. — Except  as  provid- 

17  ed  in  subclauses  (II)  and  (HI),  the  re- 

18  views  and  determinations  under  clauses 

19  (i)  and  (ii)  must  be  conducted  with  re- 

20  spect  to  each  mentally  ill  or  mentally 

21  retarded  resident  not  less  often  than 

22  *  annually. 

23  *'(n)     Pee  ADMISSION  eeview 

24  CASES. — In  the  case  of  a  resident  sub- 

25  ject  to  a  preadmission  review  under 
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1  subsection  (d),  the  review  and  determi- 

2  nation  under  clause  (i)  or  (ii)  need  not 

3  .  be  done  until  the  resident  has  resided  in 

4  the  nursing  facility  for  1  year. 

5  :  "(IH)  Initial  review. — The  re- 

6  views  and  determinations  under  clauses 

7  .  ; .   (i)  and  (ii)  must  first  be  conducted  (for 

8  each  resident  not  subject  to  preadmis- 

9  sion  review  under  subsection  (d))  by  not 

10  later  than  April  1,  1990. 

11  "(C)  Response  to  preadmission  screen- 

12  ING  AND  resident  REVIEW. — As  a  Condition  of 

13  approval  of  a  State  plan,  as  of  April  1,  1990,  the 

14  State  must  meet  the  following  requirements: 

15  ''(i)  Long-term  residents  not  re- 

16  QUIRING  nursing  FACILITY  SERVICES,  BUT 

17  REQUIRING    ACTIVE    TREATMENT. — In  the 

18  case  of  a  resident  who  is  determined,  under 

19  subparagraph  (B),  not  to  require  the  level  of 

20  services  provided  by  a  nursing  facihty,  but  to 

21  require  active  treatment  for  mental  illness  or 

22  mental  retardation,  and  who  has  continuous- 

23  ly  resided  in  a  nursing  facility  for  at  least  30 

24  months  before  the  date  of  the  determination, 

25  — -      the  State  must,  in  consultation  with  the  resi- 
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1  dent's  family  or  legal  representative  and 

2  care-givers — 

3  "(I)  inform  the  resident  of  the  in- 

4  stitutional  and  noninstitutional  altema- 

5  tives  covered  under  the  State  plan  for 

6  the  resident, 

7  "(II)  offer  the  resident  the  choice 

8  of  remaining  in  the  facility  or  of  receiv- 

9  ing  covered  services  in  an  alternative 

10  appropriate  institutional  or  noninstitu- 

11  tional  setting, 

12  "(m)  clarify  the  effect  on  eligibil- 

13  ity  for  services  under  the  State  plan  if 

14  the  resident  chooses  to  leave  the  facility 

15  (including  its  effect  on  readmission  to 

16  the  facility),  and 

17  "(IV)  regardless  of  the  resident's 

18  choice,  provide  for  (or  arrange  for  the 

19  provision  of)  such  active  treatment  for 

20  the  mental  illness  or  mental  retardation. 

21  A  State  shall  not  be  denied  pajnnent  under 

22  '  this  title  for  nursing  facility  services  for  a 

23  resident  described  in  this  clause  because  the 

24  resident  does  not  require  the  level  of  services 
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L  provided  by  such  a  facility,  if  the  resident 

2  chooses  to  remain  in  such  a  facility. 

3  "(ii)  Other  residents  not  requir- 

4  ING  NURSIN&  FACILITY  SERVICES,  BUT  RE- 

5  QUIRING  ACTIVE  TREATMENT. — In  the  case 

6  of  a  resident  who  is  determined,  under  sub- 

7  paragraph  (B),  not  to  require  the  level  of 

8  services  provided  by  a  nursing  facility,  but  to 

9  require  active  treatment  for  mental  illness  or 

10  mental  retardation,  and  who  has  not  continu- 

11  ously  resided  in  a  nursing  facility  for  at  least 

12  30  months  before  the  date  of  the  de termina- 
ls tion,  the  State  must,  in  consultation  with  the 

14  resident's  family  or  legal  representative  and 

15  care-givers — 

16  "(I)  arrange  for  the  safe  and  order- 

17  ly  discharge  of  the  resident  from  the  fa- 

18  cility, 

19  "(II)  prepare  and  orient  the  resi- 

20  dent  for  such  discharge,  and 

21  "(HI)  provide  for  (or  arrange  for 

22  the  provision  of)  such  active  treatment 

23  for  the  mental  illness  or  mental  retarda- 

24  tion.  ^ 
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1  "(iii)    Residents    not  requiring 

2  nursing  facility  services  and  not  re- 

3  quiring  active  treatment. — In  the  case 

4  of  a  resident  who  is  determined,  under  sub- 

5  '  paragraph  (B),  not  to  require  the  level  of 

6  services  provided  by  a  nursing  facility  and 

7  not  to  require  active  treatment  for  mental  ill- 

8  ness  or  mental  retardation,  the  State  must — 

9  "(I)  arrange  for  the  safe  and  order- 
10  ly  discharge  of  the  resident  from  the  fa- 
ll cility,  and 

12  "(II)  prepare  and  orient  the  resi- 

13  dent  for  such  discharge. 

14  "(D)  Denial  of  payment  where  fail- 

15  URE  TO  CONDUCT  PREADMISSION  SCREENING. — 

16  No  pa3mient  may  be  made  under  section  1903(a) 

17  with  respect  to  nursing  facility  services  furnished 

18  to  an  individual  for  whom  a  determination  is  re- 

19  quired  under  subsection  (d)  or  subparagraph  (B) 

20  but  for  whom  the  determination  is  not  made. 

21  "(E)  Permitting  alternative  disposi- 

22  *       tion  plans. — With  respect  to  residents  of  a 

23  nursing  facility  who  are  mentally  retarded  or 

24  mentally  ill  and  who  are  determined  under  sub- 

25  paragraph  (B)  not  to  require  the  level  of  services 
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1  of  such  a  facility,  but  who  require  active  treat- 

2  ment  for  mental  illness  or  mental  retardation,  a 

3  State  and  the  nursing  facility  shall  be  considered 

4  to  be  in  compliance  with  the  requirement  of  this 

5  paragraph  if,  before  October  1,  1988,  the  State 

6  and  the  Secretary  have  entered  into  an  agreement 

7  relating  to  the  disposition  of  such  residents  of  the 

8  facility  and  the  State  is  in  compliance  with  such 

9  agreement.  Such  an  agreement  may  provide  for 

10  the  disposition  of  the  residents  after  the  date  spec- 

11  ified  in  subparagraph  (C). 

12  "(F)  Appeals  peocedures. — Each  State, 

13  as  a  condition  of  approval  of  its  plan  under  this 

14  title,  effective  January  1,  1989,  must  have  in 

15  effect  an  appeals  process  for  individuals  adversely 

16  affected  by  determmations  under  subparagraph  (A) 

17  or(B).  ^ 

18  **(G)  Definitions. — In  this  paragraph  and 

19  subsection  (d): 

20  "(i)  An  individual  is  considered  to  be 

21  'mentally  ill'  if  the  individual  has  a  primary 

22  or  secondary  diagnosis  of  mental  disorder  (as 

23  defined  in  the  Diagnostic  and  Statistical 

24  Manual  of  Mental  Disorders,  3rd  edition). 
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1  "(ii)  An  individual  is  considered  to  be 

2  'mentally  retarded'  if  the  individual  is  men- 

3  tally  retarded  or  a  person  with  a  related  con- 

4  dition  (as  described  in  section  1905(d)). 

5  ''(iii)  The  term  'active  treatment'  has 

6  the  meaning  given  such  term  by  the  Secre- 

7  tary  in  regulations. 

8  "(g)  Responsibilities  of  Secretaey  Relating  to 

9  Nursing  Facility  Requirements. — 

10  *'(1)  Responsibility. — It  is  the  duty  and  re- 

11  sponsibility  of  the  Secretary  to  assure  that  require- 

12  ments  which  govern  the  provision  of  care  in  nursing  fa- 

13  cilities  under  State  plans  approved  under  this  title,  and 

14  the  enforcement  of  such  requirements,  are  adequate  to 

15  protect  the  health  and  safety  of  residents  and  to  pro- 

16  mote  the  effective  and  efficient  use  of  public  moneys. 

17  "(2)  Establishment  of  minimum  nurse  aide 

18  training  standards  and  registry  standards.— 

19  "(A)  Nurse  aide  training  standards. — 

20  For  purposes  of  subsections  (b)(5)  and  (f)(1)(A), 

21  the  Secretary  shall  establish,  by  July  1,  1988, 

22  ^      minimum  standards  for  nurse  aide  training  pro- 

23  grams  for  nurse  aides,  including  the  content  of  the 

24  curriculum,  minimum  hours  of  training,  qualifica- 

25  tions  of  instructors,  and  procedures  for  determina- 
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1  tion  of  competency.  Such  standards  may  permit 

2  recognition  of  pro-ams  offered  by  or  in  facilities, 

3  as  well  as  outside  facilities  (including  employee 

4  organizations),  and  of  programs  in  effect  on  the 

5  date  of  the  enactment  of  this  section.  Such  stand- 

6  ards  shall  permit  a  State  to  find  that  an  individual 

7  who  has  completed  (before  January  1,  1989)  a 

8  nurse  aide  training  program  shall  be  deemed  to 

9  have  completed  such  a  program  approved  under 

10  subsection  (b)(5)  if  the  State  determines  that,  at 

11  the  time  the  program  was  offered,  the  program 

12  met  the  requirements  for  approval  under  such 

13  subsection. 

14  "(B)  Registry  standards. — The  Secre- 

15  tary  shall  estabhsh,  by  July  1,  1988,  minimum 

16  standards  for  the  establishment  and  maintenance 

17  of  registries  under  subsection  (f)(2)(B).  Such  stand- 

18  ards  shall  provide  for  the  inclusion  of  documented 

19  findings  of  resident  neglect  or  abuse  involving  in- 

20  dividuals  listed  in  the  registry. 

21  "(3)  Federal  guidelines. — For  purposes  of 

22  subsections  (c)(2)(B)(iii)  and  (f)(3),  by  not  later  than  Oc- 

23  tober  1,  1988,  the  Secretary  shall  estabUsh  guidelines 

24  for  minimum  standards  State  appeals  processes  under 

25  subsection  (f)(3)  must  meet  to  provide  a  fair  mechanism 
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1  for  hearing  appeals  on  involuntary  transfers  of  resi- 

2  dents  from  nursing  facilities. 

3  "(4)  Ceiteeia  foe  administeation. — The  Sec- 

4  retary  shall  establish  criteria  for  assessing  a  nursing  fa- 

5  cility's  compliance  with  the  requirement  of  subsection 

6  (e)(1)  with  respect  to — 

7  "(A)  its  governing  body  and  management, 

8  "(B)   agreements  with  hospitals  regarding 

9  transfers  of  residents  to  and  from  the  hospitals, 

10  "(C)  disaster  preparedness, 

11  "(D)  direction  of  medical  care  by  a  physician, 

12  "(E)  laboratory  and  radiological  services, 

13  "(F)  clinical  records,  and 

14  "(G)  participation  of  residents  and  legal  rep- 

15  resentatives. 

16  "(5)  Fedeeal  minimum  ceiteeia  foe  peead- 

17  MISSION  sceeening  and  eesident  eeview. — The 

18  Secretary  shall  develop,  by  not  later  than  October  1, 

19  1988,  minimum  criteria  for  States  to  use  in  making  de- 

20  terminations  under  subsections  (d)  and  (f)(4)(B)  and  in 

21  permitting  individuals  adversely  affected  to  appeal  such 

22  determinations,  and  shall  notify  the  States  of  such 

23  criteria.". 

24  (b)  Incoepoeating  Requieements  into  State 


25  Plan.— 
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1  (1)  In  geneeal.— Section  1902(a)  (42  U.S.C. 

2  1396a(a))  is  amended — 

3  (A)    in    paragraph    (13)(A),    by  inserting 

4  "which,  in  the  case  of  nursing  faciHties,  take  into 

5  account  the  costs  of  complying  with  subsections 

6  (b),  (c),  and  (e)  of  section  1921  and  provide  (in  the 

7  case  of  a  nursing  facihty  with  a  waiver  under  sec- 

8  tion  1921(b)(4)(C)(ii))  for  an  appropriate  reduction 

9  to  take  into  account  the  lower  costs  of  the  facility 

10  for  nursing  care,"  after  ''State"  the  second  place 

11  it  appears;  and 

12  (B)  by  amending  paragraph  (28)  to  read  as 

13  follows: 

14  "(28)  provide— 

15  "(A)  that  any  nursing  facility  receiving  pay- 

16  ments  under  such  plan  must  satisfy  all  the  re- 

17  quirements  of  subsections  (b)  through  (e)  of  section 

18  1921  as  they  apply  to  such  facilities; 

19  "(B)  for  specifying  in  the  plan  (and  making 

20  available  upon  request  a  description  of)  the  items 

21  and  services  that  are  included  in  'nursing  facility 

22  services'; 

23  "(C)  for  procedures  to  make  available  to  the 

24  public  the  data  and  methodology  used  in  establish- 
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1  ing  payment  rates  for  nursing  facilities  under  this 

2  title;  and 

3  ''(D)  for  compliance  (by  the  date  specified  in 

4  the  respective  sections)  with  the  requirements 

5  of— 

6  "(i)  section  1921(f)  (relating  to  imple- 

7  mentation  of  nursing  facility  requirements); 

8  "(ii)  section  1921(h)(2)  (relating  to  spec- 

9  ification  of  resident  assessment  instrument); 

10  "(iii)  section  192 l(i)  (relating  to  respon- 

11  sibiHty  for  survey  and  certification  of  nursing 

12  facilities);  and 

13  "(iv)      sections      1921(j)(2)(B)  and 

14  1921(j)(2)(D)  (relating  to  establishment  and 

15  application  of  remedies);". 

16  (2)  State  plan  amendment  eequired. — A 

17  plan  of  a  State  under  title  XIX  of  the  Social  Security 

18  Act  shall  not  be  considered  to  have  met  the  require- 

19  ment  of  section  1902(a)(13)(A)  of  the  Social  Security 

20  Act  (as  amended  by  paragraph  (1)(A)  of  this  subsec- 

21  tion),  as  of  April  1,  1989,  unless  by  that  date  the  State 

22  has  submitted  to  the  Secretary  of  Health  and  Human 

23  Services  an  amendment  to  such  State  plan  to  provide 

24  for  an  appropriate  adjustment  in  payment  amounts  for 

25  nursing  facility  services  furnished  on  or  after  Octo- 
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1  ber  1,   1989.   The  Secretary  shall,  not  later  than 

2  September  30,  1989,  review  each  such  plan  amend- 

3  ment  for  compliance  with  such  requirement  and  by 

4  such  date   shall  approve  or  disapprove  each  such 

5  amendment.  If  the  Secretary  disapproves  such  an 

6  amendment,  the  State  shall  immediately  submit  a  re- 

7  vised  amendment  which  meets  such  requirement.  The 

8  absence  of  approval  of  such  a  plan  amendment  does 

9  not  relieve  the  State  or  any  nursing  facility  of  any  obli- 

10  gation  or  requirement  under  title  XIX  of  the  Social 

11  Security  Act  (as  amended  by  this  Act). 

12  (c)  Funding. — 

13  (1)  In  geneeal.— Section  1903(a)(2)  (42  U.S.C. 

14  1396b(a)(2))  is  amended— 

15  (A)  by  inserting  "(A)"  after  "(2)",  and 

16  (B)  by  adding  at  the  end  the  following  new 

17  subparagraphs: 

18  "(B)  notwithstanding  paragraph  (1)  or  subpara- 

19  graph  (A),  with  respect  to  amounts  expended  for  nurs- 

20  ing    aide    training    programs    described    in  section 

21  1921(f)(1),  regardless  of  whether  the  training  programs 

22  are  provided  in  or  outside  nursing  facilities  or  of  the 

23  skill  of  the  personnel  involved  in  such  programs,  an 

24  amount  equal  to  50  percent  of  so  much  of  the  sums 

25  expended  during  such  quarter  (as  found  necessary  by 
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1  the  Secretary  for  the  proper  and  efficient  administra- 

2  tion  of  the  State  plan)  as  are  attributable  to  such  train- 

3  mg  programs;  plus 

4  "(C)  an  amount  equal  to  75  percent  of  so  much  of 

5  the  sums  expended  during  such  quarter  (as  found  nec- 

6  essary  by  the  Secretary  for  the  proper  and  efficient  ad- 

7  ministration  of  the  State  plan)  as  are  attributable  to 

8  preadmission  screening  and  resident  review  activities 

9  conducted  by  the  State  under  section  1921(f)(4);  plus", 

10  (2)   Enhanced   funding   foe   nuese  aide 

11  training. — For  calendar  quarters  during  fiscal  years 

12  1988  and  1989,  with  respect  to  payment  under  section 

13  1903(a)(2)(B)  of  the  Social  Security  Act  to  a  State  for 

14  additional  amounts  expended  by  the  State  under  its 

15  plan  approved  under  title  XIX  of  such  Act  for  nursing 

16  aide  training  programs  described  in  section  1921(f)(1) 

17  of  such  title,  any  reference  to  "50  percent"  is  deemed 

18  a  reference  to  the  sum  of  the  Federal  medical  assist- 

19  ance  percentage  (determined  under  section  1905(b)  of 

20  such  Act)  plus  25  percentage  points,  but  not  to  exceed 

21  90  percent. 

22  (d)  Revision  of  Previous  Definitions. — Section 

23  1905  (42  U.S.C.  1396d)  is  amended— 

24  (1)  by  amending  subsection  (c)  to  read  as  follows: 
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1  "(c)  For  definition  of  the  term  'nursing  facility',  see  sec- 

2  tion  1921(a).";  -  - 

3  (2)  in  subsection  (d) — 

4  (A)  by  striking  "intermediate  care  facility 

5  services"  and  inserting  "intermediate  care  facility 

6  for  the  mentally  retarded", 

7  (B)  by  striking  "may  include  services  in  a 

8  public"  and  inserting  "means  an", 

9  (C)  in  paragraph  (3),  by  inserting  "in  the 

10  case  of  a  pubHc  institution,"  after  "(3)"; 

11  (3)  in  subsection  (f),  by  striking  "skilled"  each 

12  place  it  appears;  and      "  ' 

13  (4)  by  striking  subsection  (i).  ■  - 

14  (e)  Making  Coverage  of  Nuesing  Facility  Seev- 

15  ICES  Mandatoey  foe  Adults. — Section  1905(a)(4)(A)  (42 

16  U.S.C.  1396d(a)(4)(A))  is  amended  by  striking  "skilled". 

17  (f)  Elimination  of  Payment  Differential. — Sec- 

18  tion  1903  (42  U.S.C.  1396b)  is  amended— 

19  (1)  by  striking  subsection  (h),  and 

20  (2)  in  subsection  (a)(1),  by  striking  ",  (h),  and" 

21  and  inserting  "and". 

22  (g)      Claeifying      Teeminology. — (1)  Section 

23  1902(a)(10)  (42  U.S.C.  1396a(a)(10))  is  amended— 
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1  (A)    in    subparagraph    (A)(ii)(YI),    by  striking 

2  "skilled"  and  by  inserting  *'for  the  mentally  retarded" 
3^  after  ''intermediate  care  facility"; 

4  (B)  in  subparagraph  (C)(iv),  by  striking  "interme- 

5  diate  care  facility  services"  and  inserting  "in  an  inter- 

6  mediate  care  facility";  and 

7  (C)  in  subparagraph  (D),  by  striking  "skilled". 

8  (2)  Section  1902(a)(13)  (42  U.S.C.  1396a(aK13))  is 

9  amended — 

10  (A)  in  subparagraph  (A),  by  striking  ",  skilled 

11  nursing  facility,  and  intermediate  care  facility  services" 

12  and  inserting  "services,  nursing  facility  services,  and 

13  services  in  an  intermediate  care  facility  for  the  men- 

14  tally  retarded", 

15  (B)  in  subparagraph  (A),  by  striking  ",  skilled 

16  nursing  facility,  and  intermediate  care  facility  and"  and 

17  inserting  "nursing  facility,  and  intermediate  care  facili- 

18  ty  for  the  mentally  retarded  and"; 

19  (C)  in  subparagraph  (C),  by  striking  "skilled  nurs- 

20  ing  facilities  and  intermediate  care  facilities"  and  in- 

21  serting  "nursing  facilities";  and 

22  (D)  in  subparagraph  (D) — 

23  (i)  by  striking  "skilled  nursing  facility  or  in- 

24  termediate  care  facility"  and  inserting  '^nursing 

25  facility",  and 
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1  (ii)  by  striking  "skilled  nursing  facility  serv- 

2  ices  or  intermediate  care  facility  services"  and  in- 

3  serting  "nursing  facility  services". 

4  (3)  Section  1902(a)(30)(B)  (42  U.S.C.  1396a(a)(30)(B)) 

5  is  amended  by  striking  "skilled  nursing  facility,  intermediate 

6  care  facility,"  each  place  it  appears  and  inserting  "intermedi- 

7  ate  care  facility  for  the  mentally  retarded,". 

8  (4)  Section  1902(e)(3)(B)(i)  (42  U.S.C.  1396a(e)(3)(B)(i)) 

9  is  amended  by  striking  "skilled  nursing  facility,  or  intermedi- 

10  ate  care  facility"  and  inserting  "nursing  facility,  or  interme- 

11  diate  care  facility  for  the  mentally  retarded". 

12  (5)   Section   1902(e)(9)   (42   U.S.C.    1396a(e)(9))  is 

13  amended — 

14  (A)  in  subparagraph  (A)(iii),  by  striking  "skilled 

15  nursing  facility,  or  intermediate  care  facility,"  and  in- 

16  serting  "nursing  facility,  or  intermediate  care  facility 

17  for  the  mentally  retarded",  and 

18  (B)  in  subparagraph  (B),  by  striking  "skilled  nurs- 

19  ing  facilities,  or  intermediate  care  facilities"  and  insert- 

20  ing  "nursing  facilities,  or  intermediate  care  facilities  for 

21  the  mentally  retarded". 

22  (6)  Section  1905(a)  (42  U.S.C.  1396d(a))  is  amended— 

23  (A)  in  paragraph  (5),  by  striking  "skilled". 
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1  (B)  in  paragraph  (14),  by  striking      skilled  nurs- 

2  ing  facility  services,  and  intermediate  care  facility  serv- 

3  ices"  and  inserting  **and  nursing  facility  services",  and 

4  (C)  in  paragraph  (15),  by  striking  ''intermediate 

5  care  facility  services  (other  than  such  services"  and  in- 

6  serting  "services  in  an  intermediate  care  facility  for  the 

7  mentally  retarded  (other  than". 

8  (7)  Section  1909  (42  U.S.C.  1396h)  is  amended— 

9  (A)  in  subsection  (c),  by  striking  "skilled  nursing 

10  facility,  intermediate  care  facility"  and  inserting  "nurs- 

11  ing  facility,  intermediate  care  facility  for  the  mentally 

12  retarded",  and 

13  (B)  in  subsection  (d)(2)(A),  by  striking  "skilled 

14  nursing  facihty,  or  intermediate  care  facility"  and  in- 

15  serting  "nursing  facility,  or  intermediate  care  facility 

16  for  the  mentally  retarded". 

17  (8)  Section  1911  (42  U.S.C.  1396j)  is  amended  by  strik- 

18  ing  ",  intermediate  care  facility,  or  skilled  nursing  facihty" 

19  each  place  it  appears  and  inserting  "or  nursing  facility". 

20  (9)  Section  1913  (42  U.S.C.  13961)  is  amended— 

21  (A)  in  the  heading,  by  striking  "skilled  nues- 

22  ING  AND  INTERMEDIATE  CAEE  SERVICES"  and  inSCrt- 

23  ing  "nursing  facility  services"; 

24  (B)  in  subsection  (a) — 
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(i)  by  striking  "skilled  nursing  facility  serv- 
ices and  intermediate  care  facility  services"  and 
inserting  "nursing  facility  services",  and 

(ii)  by  inserting  before  the  period  at  the  end 
the  following:  "and  v^hich,  with  respect  to  the 
provision  of  such  services,  meets  the  requirements 
of  subsections  (b)  through  (e)  of  section  1921"; 

(C)  in  subsection  (b)(1) — 

(i)  by  striking  "skilled  nursing  or  intermedi- 
ate care  facihty  services"  and  inserting  "nursing 
facility  services",  and 

(ii)  by  striking  "skilled  nursing  and  interme- 
diate care  facilities"  and  inserting  "nursing  facili- 
ties"; and 

(D)  in  subsection  (b)(3),  by  striking  "skilled  nurs- 
ing or  intermediate  care  facility  services"  and  inserting 
"nursing  facility  services". 

(10)  Section  1915(c)  (42  U.S.C.  1396n(c))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "skilled  nursing 
facility  or  intermediate  care  facility"  and  inserting 
"nursing  facility  or  intermediate  care  facility  for  the 
mentally  retarded"; 

(B)  in  paragraph  (2)(B)(i),  by  striking  ",  skilled 
nursing  facility,  or  intermediate  care  facility  services" 
and  inserting  "services,  nursing  facility  services,  or 
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1  services  in  an  intermediate  care  facility  for  the  men- 

2  tally  retarded"; 

3  (C)  in  para^aph  (2)(B),  by  striking  "need"  and  all 

4  that  follows  up  to  the  semicolon  and  inserting  ''need 

5  for  inpatient  hospital  services,  nursing  facility  services, 

6  or  services  in  an  intermediate  care  facility  for  the  men- 

7  tally  retarded"; 

8  (D)  in  paragraph  (2)(C),  by  striking  "or  skilled 

9  nursing  facility  or  intermediate  care  facihty"  and  in- 

10  serting  ",  nursing  facility,  or  intermediate  care  facility 

11  for  the  mentally  retarded"; 

12  (E)  in  paragraph  (2)(C),  by  striking  "or  skilled 

13  nursing  facility  or  intermediate  care  facility  services" 

14  and  inserting  ",  nursing  facility  services,  or  services  in 

15  an    intermediate    care    facility    for    the  mentally 

16  retarded"; 

17  (F)  in  paragraph  (5),  by  striking  "skilled  nursing 

18  facility  or  intermediate  care  facility"  and  inserting 

19  "nursing  facility  or  intermediate  care  facility  for  the 

20  mentally  retarded";  and 

21  (G)  in  paragraph  (7),  by  striking  "or  skilled 

22  nursing  or  intermediate  care  facilities"  and  inserting 

23  ",  nursing  facilities,  or  intermediate  care  facilities  for 

24  the  mentally  retarded". 
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1  (11)  Section  1916  (42  U.S.C.  1396m)  is  amended,  in 

2  subsections  (a)(2)(C)  and  (b)(2)(C),  by  striking  "skilled  nursing 

3  facility,  intermediate  care  facility"  and  inserting  "nursing  fa- 

4  cility,  intermediate  care  facility  for  the  mentally  retarded". 

5  (12)  Section  1917  (42  U.S.C.  1396p)  is  amended— 

6  (A)  in  subsections  (a)(l)(B)(i)  and  (c)(2)(B)(i),  by 

7  striking  "skilled  nursing  facility,  intermediate  care  fa- 

8  cility"  and  inserting  "nursing  facility,  intermediate  care 

9  facility  for  the  mentally  retarded",  and 

10  (B)  in  subsection  (c)(2)(B)(ii),  by  striking  "skilled" 

11  each  place  it  appears. 

12  (h)  Repeal  of  Requieements  for  Program  to  Li- 

13  CENSE  Nursing  Home  Administrators. — (1)  Section 

14  1902(a)  (42  U.S.C.  1396a(a))  is  amended  by  striking  para- 

15  graph  (29). 

16  (2)  Section  1908  (42  U.S.C.  1396g)  is  repealed. 

17  (3)  The  amendments  made  by  paragraphs  (1)  and  (2) 

18  shall  take  effect  on  October  1,  1989. 

19  (i)   Utilization  Review. — Section   1903(i)(4)  (42 

20  U.S.C.  1396b(i)(4))  is  amended  by  striking  "or  skilled  nursing 

21  facility"  each  place  it  appears. 

22  (j)  Technical  Assistance. — The  Secretary  of  Health 

23  and  Human  Services  shall,  upon  request  by  a  State,  furnish 

24  technical  assistance  with  respect  to  the  development  and  im- 

25  plementation  of  reimbursement  methods  for  nursing  facilities 


•HE  3188  ffl 


190 

1  that  take  into  account  the  case  mix  of  residents  in  the  differ- 

2  ent  facilities. 

3  (k)  Report  on  Staffing  Requirements. — The  Sec- 

4  retary  of  Health  and  Human  Services  shall  report  to  Con- 

5  gress,  by  not  later  than  January  1,  1993,  on  the  progress 

6  made  in  implementing  the  nursing  facility  staffing  require- 

7  ments  of  subparagraph  (C)  of  section  1921(b)(4)  of  the  Social 

8  Security  Act  (as  amended  by  subsection  (a)  of  this  section), 

9  including  the  number  and  types  of  waivers  approved  under 

10  subparagraph  (D)  of  such  section  and  the  number  of  States 

11  which  have  received  a  delay  of  an  effective  date  under  sub- 

12  paragraph  (E)  of  such  section. 

13  SEC.  4112.  USE  OF  RESIDENT  ASSESSMENTS. 

14  (a)  In  General. — Section  1921,  as  inserted  by  section 

15  4111,  is  amended  by  adding  at  the  end  the  following  new 

16  subsection: 

17  "(h)  Resident  Assessments. — 

18  "(1)  Designation  of  instrument. — The  Sec- 

19  retary  shall,  by  not  later  than  April  1,  1990,  designate 

20  one  or  more  instruments  which  a  State  may  specify 

21  under  paragraph  (2)  for  use  by  nursing  facilities  in 

22  complying  with  the  requirements  of  subsection  (b)(3). 

23  Such  instruments  shall  be  consistent  with  a  minimum 

24  data  set  of  core  elements,  common  definitions,  and  uti- 

25  lization  guidelines  specified  by  the  Secretary. 
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1  "(2)  State  specification  of  instrument. — 

2  As  a  condition  of  approval  of  its  State  plan  and  effec- 

3  tive  July  1,  1990,  each  State  shall  specify  the  instru- 

4  ment  to  be  used  by  nursing  facilities  in  the  State  in 

5  complying  with  the  requirements  of  subsection  (b)(3). 

6  Such  instrument  shall  be —  . 

7  "(A)  one  of  the  instruments  designated  under 

8  paragraph  (1),  or  \  ; 

9  "(B)  an  instrument  which  the  Secretary  has 

10  approved  as  being  consistent  with  the  minimum 

11  data  set  of  core  elements,  common  definitions,  and 

12  utihzation  guidelines  specified  by  the  Secretary 

13  under  paragraph  (1). 

14  "(3)  Evaluation. — The  Secretary  shall  evalu- 

15  ate,  and  report  to  Congress  by  not  later  than  Janu- 

16  ary  1,  1992,  on  the  implementation  of  the  resident  as- 

17  sessment  process  under  this  subsection. 

18  "(4)  Penalty  for  falsification. — 

19  "(A)  An  individual  who  willfully  and  know- 

20  ingly  certifies  a  material  and  false  statement  in  a 

21  resident  assessment  described  in  subsection  (b)(3) 

22  is  subject  to  a  civil  money  penalty  of  not  more 

23  than  $1,000  with  respect  to  each  assessment. 

24  "(B)  An  mdividual  who  willfully  and  know- 

25  higly  causes  another  individual  to  certify  a  materi- 
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1  al  and  false  statement  in  a  resident  assessment 

2  described  in  subsection  (b)(3)  is  subject  to  a  civil 
S  money  penalty  of  not  more  than  $5,000  with  re- 

4  spect  ta  each  assessment. 

5  "(C>  The  Secretary  shall  provide  for  imposi- 

6  tion  of  civil  money  penalties  under  this  paragraph 

7  in  a  manner  similar  to  that  for  the  imposition  of 

8  civil  money  penalties  under  section  11 28 A.  Sec- 

9  tion  1128(c)  shall  not  apply  with  respect  to  a  civil 

10  money  penalty  imposed  under  subparagraph  (A).". 

1 1  SEC.  4113.  SURVEY  AND  CERTIFICATION  PROCESS. 

12  (a)  In  General. — Section  1921,  as  inserted  by  section 

13  4111  and  amended  by  section  4112,  is  further  amended  by 

14  adding  at  the  end  the  following  new  subsection: 

15  "(i)  Survey  and  Certification  Process. — 

16  "(1)  State  and  federal  responsibility. — 

17  Under  each  State  plan  under  this  title,  the  State  shall 

18  be  responsible  for  certifying,  in  accordance  with  sur- 

19  veys  conducted  under  paragraph  (2),  the  compliance  of 

20  nursing  facilities  (other  than  public  facilities)  with  the 

21  requirements  of  subsections  (b)  through  (e).  TKe  Secre- 

22  tary  shall  be  responsible  for  certifying,  in  accordance 

23  with  surveys  conducted  under  paragraph  (2),  the  com- 

24  pliance  of  public  nursing  facilities  with  the  require- 

25  ments  of  such  subsections. 
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1  "(2)  SUEVEYS.— 

2  "(A)  Annual  stand aed  suevey. — 

3  "(i)  In  geneeal. — Each  nursing  facili- 

4  ty  shall  be  subject  to  an  annual  standard 

5  survey,  to  be  conducted  without  any  prior 

6  notice  to  the  facility.  Any  individual  who  no- 

7  tifies  (or  causes  to  be  notified)  a  nursing  fa- 

8  cility  of  the  time  or  date  on  which  such  a 

9  survey  is  scheduled  to  be  conducted  is  sub- 

10  ject  to  a  civil  money  penalty  of  not  to  exceed 

11  $2,000.  The  Secretary  shall  provide  for  im- 

12  position  of  civil  money  penalties  under  this 

13  clause  in  a  manner  similar  to  that  for  the  im- 

14  position  of  civil  money  penalties  under  sec- 

15  tion  1128A.  Section  1128(c)  shall  not  apply 

16  with  respect  to  a  civil  money  penalty  im- 

17  posed  under  this  clause.  The  Secretary  shall 

18  review  each  State's  procedures  for  schedul- 

19  ing  and  conduct  of  annual  standard  surveys 

20  to  assure  that  the  State  has  taken  all  reason- 

21  able  steps  to  avoid  giving  notice  of  such  a 

22  survey  through  the  scheduling  procedures 

23  and  the  conduct  of  the  surveys  themselves. 
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1  "(ii)      Contents. — Each  standard 

2  survey  shall  include,  for  a  case-mix  stratified 

3  sample  of  residents — 

4  "(I)  a  survey  of  the  quality  of  care 

5  furnished,  as  measured  by  indicators  of 

6  medical,    nursing,    and  rehabilitative 

7  care,  dietary  and  nutrition  services,  ac- 

8  tivities   and   social  participation,  and 

9  sanitation,  infection  control,   and  the 

10  physical  environment,  and 

11  "(II)  an  audit  of  the  residents'  as- 

12  sessments  and  written  plans  of  care  pro- 

13  vided  under  subsection  (b)(3)  to  deter- 

14  mine  the  accuracy  of  such  assessments 

15  and  the  adequacy  of  such  plans  of  care. 

16  "(iii)  Frequency. — 

17  "(I)  In  general. — Each  nursing 

18  facihty  shall  be  subject  to  a  standard 

19  survey  not  later  than  15  months  after 

20  the  date  of  the  previous  standard  survey 

21  under  this  subparagraph.  The  Statewide 

22  *  average  interval  between  standard  sur- 

23  veys   of  a  nursing  facility  shall  not 

24  exceed  12  months. 
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1 

"(n)  Special  sueveys. — If  not 

2 

.           otherwise   conducted  under  subclause 

3 

(I),  a  standard  survey  (or  an  abbreviated 

4 

standard    survey)   may   be  conducted 

5 

within  2  months  of  any  change  of  own- 

6 

ership,  administration,  management  of  a 

7 

nursing  facility,  or  director  of  nursing  in 

8 

order  to  determine  whether  the  change 

9 

has  resulted  in  any  decline  in  the  qual- 

10 

ity  of  care  furnished  in  the  facility. 

11 

"(B)  Extended  surveys. — Each  nursing 

12 

facility  which  is  found,  under  a  standard  survey, 

13 

to  have  provided  substandard  quality  of  care  shall 

14 

be  subject  to  an  extended  survey  to  identify  poli- 

15 

cies  and  procedures  which  produced  such  quality 

16 

and  to  determine  whether  the  facility  has  com- 

17 

plied  with  the  requirements  described  in  subsec- 

18 

tions  (b)  through  (e).  The  extended  survey  shall  be 

19 

conducted  immediately  after  the  standard  survey 

20 

(or,  if  not  practical,  not  later  than  2  weeks  after 

21 

the  date  of  completion  of  the  standard  survey). 

22 

Any  other  facility  may,  at  the  Secretary's  or 

23 

State's  discretion,  be  subject  to  such  an  extended 

24 

survey  (or  a  partial  extended  survey).  Nothing  in 

25 

this  paragraph  shall  be  construed  as  requiring  an 
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1  extended  or  partial  extended  survey  as  a  prerequi- 

2  site  to  imposing  a  sanction  against  a  facility  under 

3  subsection  (j)  on  the  basis  of  findings  in  a  standard 

4  survey. 

5  "(C)  Survey  protocol. — Standard  and  ex- 

6  tended  surveys  shall  be  conducted — 

7  '*(i)  based  upon  a  protocol  which  the 

8  Secretary  has  developed,  tested,  and  validat- 

9  ed  by  not  later  than  April  1,  1990,  and 

10  "(ii)  by  individuals  who  meet  such  mini- 

11  mum  qualifications  as  the  Secretary  estab- 

12  Hshes  by  not  later  than  April  1,  1990. 

13  The  failure  of  the  Secretary  to  develop,  test,  or 

14  validate  such  protocols  or  to  establish  such  mini- 

15  mum  qualifications  shall  not  relieve  any  State  of 

16  its  responsibility  (or  the  Secretary  of  the  Secre- 

17  tary's  responsibility)  to  conduct  surveys  under  this 

18  subsection. 

19  "(D)   Consistency   of   sueveys. — Each 

20  State  shall  implement  programs  to  measure  and 

21  reduce  inconsistency  in  the  application  of  survey 

22  ,  results  among  surveyors. 

23  "(E)  Peohibition  of  conflicts  of  in- 

24  TEEEST. — A  State  may  not  use  as  a  surveyor 

25  under  this  subsection  an  individual  who  is  serving 
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1  (or  has  served  within  the  previous  2  years)  as  a 

2  member  of  the  staff  of,  or  as  a  consultant  to,  the 

3  facihty  surveyed  respecting  comphance  with  the 

4  requirements  of  subsections  (b)  through  (e). 

5  "(F)  Training  sueveyoes  in  use  of  as- 

6  sessment  insteuments. — The  Secretary  shall 

7  provide  for  the  training  of  State  and  Federal  sur- 

8  veyors  in  the  use  of  the  assessment  instruments 

9  designated  under  subsection  (h)(1). 

10  ''(3)  Validation  sueveys. — 

11  "(A)  In  geneeal. — The   Secretary  shall 

12  conduct  onsite  surveys  of  a  representative  sample 

13  of  nursing  facilities  in  each  State,  within  2  months 

14  of  the  date  of  surveys  conducted  under  paragraph 

15  (2)  by  the  State,  in  a  sufficient  number  to  allow 

16  inferences  about  the  adequacies  of  each  State's 

17  surveys  conducted  under  paragraph  (2).  In  con- 

18  ducting  such  surveys,  the  Secretary  shall  use  the 

19  same  survey  protocols  as  the  State  is  required  to 

20  use  under  paragraph  (2).  If  the  State  has  deter- 

21  mined  that  an  individual  nursing  facility  meets  the 

22  requirements  of  subsections  (b)  through  (e),  but 

23  the  Secretary  determines  that  the  facility  does  not 

24  meet  such  requirements,  the  Secretary's  determi- 

25  _  nation  as  to  the  facility's  not  meeting  such  re- 
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1  -     quirements  is  binding  and  supersedes  that  of  the 

2  State  survey. 

3  "(B)    Eeduction    in  administeative 

4  COSTS    FOE    SUBSTANDAED    PEEFOEMANCE. — If 

5  the  Secretary  finds,  on  the  basis  of  such  surveys, 

6  that  a  State's  survey  and  certification  perform- 

7  ance  is  not  adequate,  the  Secretary  shall  provide 

8  for  a  reduction  of  the  payment  otherwise  made  to 

9  the  State  under  section  1903(a)(2)CD)  with  respect 

10  to  a  quarter  equal  to  33  percent  multiplied  by  a 

11  fraction,  the  denominator  of  which  is  equal  to  the 

12  total  number  of  residents  in  nursing  faciHties  sur- 

13  veyed  by  the  Secretary  that  quarter  and  the  nu- 

14  merator  of  which  is  equal  to  the  total  number  of 

15  residents  in  nursing  facilities  which  were  found 

16  pursuant  to  such  surveys  to  be  not  in  compliance 

17  with  any  of  the  requirements  of  subsections  (b) 

18  through  (e).  A  State  that  is  dissatisfied  with  the 

19  Secretary's  findings  under  this  subparagraph  may 

20  obtain  reconsideration  and  review  of  the  findings 

21  under  section  1116  in  the  same  manner  as  a 

22  State  may  seek  reconsideration  and  review  under 

23  that   section   of   the   Secretary's  determmation 

24  under  section  1116(a)(1). 
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1  "(C)  Special  surveys  of  compliance. — 

2  Where  the  Secretary  has  reason  to  question  the 

3  compHance  of  a  nursing  facihty  with  any  of  the 

4  requirements  of  subsections  (b)  through  (e),  the 

5  Secretary  may  conduct  a  survey  of  the  facihty 

6  and,  on  that  basis,  make  independent  and  binding 

7  determinations  concerning  the  extent  to  which  the 

8  nursing  facility  meets  such  requirements. 

9  "(4)  Investigation  of  complaints  and  moni- 

10  toeing  compliance. — Each   State   shall  maintain 

11  procedures  and  adequate  staff  to — 

12  "(A)  investigate  complaints  of  violations  of 

13  requirements  by  nursing  facilities,  and 

14  "(B)  monitor,  on-site,  on  a  daily  or  other 

15  regular  basis  a  nursing  facility's  compliance  vidth 

16  the  requirements  of  subsections  (b)  through  (e) 

17  if— 

18  "(i)  the  facihty  has  been  found  not  to  be 

19  in  compliance  with  such  requirements  and  is 

20  in  the  process  of  correcting  deficiencies  to 

21  achieve  such  compliance; 

22  "(ii)  the  facility  was  previously  found 

23  not  to  be  in  compliance  with  such  require- 

24  ments,  has  corrected  deficiencies  to  achieve 
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1  such  compliance,  and  verification  of  continue 

2  compliance  is  indicated;  or 

3  "(iii)  the  State  has  reason  to  question 

4  the  compliance  of  the  facility  with  such  re- 

5  quirements. 

6  "(5)  DiSCLOSUEE  OF  EESULTS  OF  INSPECTIONS 

7  AND  ACTIVITIES. — 

8  "(A)  Public  information. — Each  State, 

9  and  the  Secretary,  shall  make  available  to  the 

10  public — 

11  "(i)  information  respecting  all  surveys 

12  and  certifications  made  respecting  nursing  fa- 

13  cilities, 

14  "(ii)  copies  of  cost  reports  of  such  facih- 

15  ties  filed  under  this   title   or  under  title 

16  xvm, 

17  "(iii)  copies  of  statements  of  ownership 

18  under  section  1124,  and 

19  "(iv)  information  supplied  under  section 

20  1902(a)(38). 

21  "(B)   Notice   to   ombudsman. —  Each 

22  ^      State  shall  notify  the  State  long-term  care  om- 

23  budsman  (established  under  section  307(a)(12)  of 

24  the  Older  Americans  Act  of  1965)  of  the  State's 

25  findings  of  noncompliance  with  any  of  the  require- 
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1  ments  of  subsections  (b)  through  (e),  with  respect 

2  to  a  nursing  facility  in  the  State. 

3  "(C)  Notice  to  physicians  and  nursing 

4  FACILITY  ADMINISTRATOR  LICENSING  BOARD. — 

5  If  a  State  finds  that  a  nursing  facility  has  provid- 

6  ed  substandard  quahty  of  care,  the  State  shall 

7  notify — 

8  ''(i)  the  attending  physician  of  each  resi- 

9  dent  with  respect  to  which  such  finding  is 

10  made,  and 

11  "(ii)  any  State  board  responsible  for  the 

12  licensing  of  the  nursing  facility  administrator 

13  of  the  facility. 

14  "(D)  Access  to  fraud  control  units. — 

15  Each  State  shall  provide  its  State  medicaid  fraud 

16  and  abuse  control  unit  (established  under  section 

17  1903(q))  with  access  to  all  information  of  the 

18  State  agency  responsible  for  surveys  and  certifica- 

19  tions  under  this  subsection.". 

20  (b)  Increasing  Matching  Percentage  for  Nurs- 


21  iNG  Home  Survey  and  Certification  Activities. — (1) 

22  Section  1903(a)(2)  (42  U.S.C.  1396b(a)(2)),  as  amended  by 

23  section  4111(c)  of  this  Act,  is  further  amended  by  adding  at 

24  the  end  the  following  new  subparagraph: 

25  "(D)  for  each  calendar  quarter  during — 
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1  fiscal  year  1990,  an  amount  equal  to  90 

2  percent, 

3  "(ii)  fiscal  year  1991,  an  amount  equal  to  85 

4  percent, 

5  "(iii)  fiscal  year  1992,  an  amount  equal  to  80 

6  percent,  and 

7  "(iv)  fiscal  year  1993  and  thereafter,  an 

8  amount  equal  to  75  percent, 

9  of  so  much  of  the  sums  expended  during  such  quarter 

10  (as  found  necessary  by  the  Secretary  for  the  proper 

11  and  efficient  administration  of  the  State  plan)  as  are  at- 

12  tributable  to  State  activities  under  section  192 l(i); 

13  plus". 

14  (2)  Section  1903(r)  (42  U.S.C.  1396b(r))  is  amended  by 

15  striking  "paragraphs  (2)"  each  place  it  appears  and  inserting 

16  "paragraphs  (2)(A)". 

17  (3)  For  purposes  of  section  1903(a)  of  the  Social  Securi- 


18  ty  Act,  proper  expenses  incurred  by  a  State  for  medical 

19  review  by  independent  professionals  of  the  care  provided  to 

20  residents  of  nursing  facilities  who  are  entitled  to  medical  as- 

21  sistance  under  title  XIX  of  such  Act  shall  be  reimbursable  as 

22  expenses  necessary  for  the  proper  and  efficient  administration 

23  of  the  State  plan  under  that  title. 

24  (c)  Revision  of  Penalty  Peovisions. — (1)  Section 

25  1903(g)  (42  U.S.C.  1396b(g))  is  amended— 
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1  (A)  in  paragraph  (1) — 

2  (i)  by  striking  "or  intermediate  care  facility 

3  services"  the  first  place  it  appears  and  inserting 

4  "or  services  in  an  intermediate  care  facility  for 

5  the  mentally  retarded", 

6  (ii)  by  striking     skilled  nursing  facility  serv- 

7  ices  for  30  days,", 

8  (iii)  by  striking  skilled  nursing  facility 

9  services,  or  intermediate  care  facility  services" 

10  and  inserting  "or  services  in  an  intermediate  care 

11  facility  for  the  mentally  retarded", 

12  (iv)  by  striking  ",  skilled  nursing  facilities, 

13  and  intermediate  care  facilities"  and  inserting 

14  "and  intermediate  care  faciUties  for  the  mentally 

15  retarded";  -  ^ 

16  (B)  in  paragraph  (4)(B),  by  striking  ",  skilled 

17  nursing  facilities,  and  intermediate  care  facilities"  and 

18  inserting  "and  intermediate  care  facilities  for  the  men- 

19  tally  retarded"; 

20  (C)  in  paragraph  (6) — 

21  (i)  by  striking  subparagraph  (B), 

22  (ii)  in  subparagraph  (C),  by  striking  "inter- 

23  mediate    care   facility    services"    and  inserting 

24  "services  in  an  intermediate  care  facility  for  the 

25  mentally  retarded",  and 
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1  (iii)  by  redesignating  subparagraphs  (C)  and 

2  (D)  as  subparagraphs  (B)  and  (C),  respectively; 

3  and 

4  (D)  by  striking  paragraph  (7). 

5  (2)  Section  1902(a)(31)  (42  U.S.C.  1396a(a)(31))  is 

6  amended — 

7  (A)  in  the  matter  before  subparagraph  (A),  by 

8  striking  "skilled  nursing  facility  services"  and  all  that 

9  follows  through  ''where"  and  inserting  "services  in  an 

10  intermediate  care  facility  for  the  mentally  retarded 

11  (where",  and 

12  (B)  in  subparagraph  (B),  by  striking  "skilled  nurs- 

13  ing  or  intermediate  care  facility"  and  inserting  "inter- 

14  mediate  care  facility  for  the  mentally  retarded". 

15  (3)  Section  1902(a)(33)(B)  (42  U.S.C.  1396a(a)(33)(B)) 

16  is  amended  by  inserting  ",  except  as  provided  in  section 

17  1921(d),"  after  "(B)  that". 

18  (4)  The  amendments  made  by  this  subsection  shall  not 

19  apply  to  a  State  until  such  date  (not  earlier  than  October  1, 

20  1990)  as  of  which  the  Secretary  determines  that — 

21  (A)  the  State  has  specified  the  resident  assessment 

22  instrument  under  section  1921(h)(2)  of  the  Social  Secu- 

23  rity  Act,  and 

24  (B)  the  State  has  begun  conducting  surveys  under 

25  section  1921(i)(2)  of  such  Act. 
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1  (d)  Miscellaneous  Conforming  Amendments. — 

2  (1)    Section    1902(a)(44)    (42    U.S.C.    1396a(a)(44))  is 

3  amended — 

4  (A)  in  the  matter  before  subparagraph  (A),  by 

5  striking  "skilled  nursing  facility  services,  intermediate 

6  care  facility  services"  and  inserting  "services  in  an  in- 

7  termediate  care  facility  for  the  mentally  retarded",  and 

8  (B)  in  subparagraph  (A),  by  striking  "that  are  in- 

9  termediate  care  facility  services  in  an  institution  for  the 

10  mentally  retarded"  and  inserting  "that  are  services  in 

11  an    intermediate    care    facility    for    the  mentally 

12  retarded". 

13  (2)  Section  1903(a)(7)  (42  U.S.C.  1396b(a)(7))  is  amend- 

14  ed  by  mserting  "subject  to  section  1921(i)(3)(B),"  after  "(7)". 

15  (3)  Section  1910  (42  U.S.C.  13961)  is  amended— 

16  (A)  by  striking  "skilled  nursing  facilities 

17  and"  in  the  heading, 

18  (B)  by  strikhig  subsection  (a),  and 

19  (C)  by  redesignating  subsections  (b)  and  (c)  as 

20  subsections  (a)  and  (b),  respectively. 

21  (4)  Section  1866(c)  (42  U.S.C.  1395cc(c))  is  amended  by 

22  striking  paragraph  (2)  and  by  redesignating  paragraph  (3)  as 

23  paragraph  (2). 
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1  SEC.  4114.  ENFORCEMENT  PROCESS. 

2  (a)  In  General. — Section  1921,  as  inserted  by  section 

3  4111  and  amended  by  sections  4112  and  4113,  is  further 

4  amended  by  adding  at  the  end  the  following  new  subsection: 


5  Enfoecement  Peocess. — 

6  "(1)  In  geneeal. — If  a  State  finds,  on  the  basis 

7  of  a  standard,  extended,  or  partial  extended  survey 

8  under  subsection  (i)(2)  or  otherwise,  that  a  nursing  fa- 

9  cility  no  longer  meets  a  requirement  of  subsection  (b), 

10  (c),  (d),  or  (e)  and  further  finds  that  the  facility's  defi- 

11  ciencies — 

12  "(A)  immediately  jeopardize  the  health  or 

13  safety  of  its  residents,  the  State  shall  take  imme- 

14  diate  action  to  remove  the  jeopardy  and  correct 

15  the  deficiencies  through  the  remedy  specified  in 

16  paragraph  (2)(A)(iii),  or  terminate  the  facility's 

17  participation  under  the  State  plan  and  may  pro- 

18  vide,  in  addition,  for  one  or  more  of  the  other 

19  remedies  described  in  paragraph  (2);  or 

20  "(B)    do   not   immediately   jeopardize  the 

21  health  or  safety  of  its  residents,  the  State  may 

22  terminate  the  facility's  participation  under  the 

23  State  plan  and  may  provide,  in  addition,  for  one 

24  or  more  of  the  remedies  described  in  paragraph 

25  (2). 
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1  Nothing  in  this  paragraph  shall  be  construed  as  re- 

2  stricting  the  remedies  available  to  a  State  to  remedy  a 

3  nursing  facility's  deficiencies. 

4  If  a  State  finds  that  a  nursing  facility  meets  such  re- 

5  quirements  but,  as  of  a  previous  period,  did  not  meet 

6  such  requirements,  the  State  may  provide  for  a  civil 

7  money  penalty  under  paragraph  (2)(A)(i)  for  the  days  in 

8  which  it  finds  that  the  facility  was  not  in  compliance 

9  with  such  requirements. 

10  "(2)  Specified  remedies. — 

11  "(A)  Listing. — Except  as  provided  in  sub- 

12  paragraph  (B)(ii),  each  State  shall  establish  by  law 

13  (whether  statute  or  regulation)  at  least  the  follow- 

14  ing  remedies: 

15  "(i)  Denial  of  payment  under  the  State 

16  plan  with  respect  to  any  individual  admitted 

17  to  the  nursing  facility  involved  after  such 

18  notice  to  the  public  and  to  the  facility  as 

19  may  be  provided  for  by  the  State. 

20  "(ii)  A  civil  money  penalty  assessed  and 

21  collected,  with  interest,  for  each  day  in 

22  which  the  facility  is  or  was  out  of  compliance 

23  with  a  requirement  of  subsection  (b),  (c),  (d), 

24  or  (e),  or  regulations  or  guidelines  under 

25  ~  such  a  subsection.  Funds  collected  by  a  State 
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as  a  result  of  imposition  of  such  a  penalty  (or 
as  a  result  of  the  imposition  by  the  State  of 
a  civil  money  penalty  for  activities  described 
in  subsections  (h)(4)(A),  (h)(4)(B),  or 
(i)(2)(A)(i))  shall  be  applied  to  the  protection 
of  the  health  or  property  of  residents  of  nurs- 
ing facilities  that  the  State  or  the  Secretary 
finds  deficient,  including  payment  for  the 
costs  of  relocation  of  residents  to  other  facili- 
ties, maintenance  of  operation  of  a  facility 
pending  correction  of  deficiencies  or  closure, 
and  reimbursement  of  residents  for  personal 
funds  lost. 

"(iii)  The  appointment  of  temporary 
management  to  oversee  the  operation  of  the 
facility  and  to  assure  the  health  and  safety  of 
the  facility's  residents,  where  there  is  a  need 
for  temporary  management  while — 

"(I)  there  is  an  orderly  closure  of 
the  facility,  or 

"(II)  improvements  are  made  in 
order  to  bring  the  facility  into  compH- 
ance  with  all  the  requirements  of  sub- 
sections (b)  through  (e). 
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1  The    temporary    management    under  this 

2  clause  shall  not  be  terminated  under  sub- 

3  clause  (11)  until  the  State  has  determined 

4  that  the  facility  has  the  management  capabil- 

5  ity  to  ensure  continued  compliance  with  all 

6  the  requirements  of  subsections  (b)  through 

7  (e). 

8  "(iv)  The  authority,  in  the  case  of  an 

9  emergency,  to  close  the  facility,  to  transfer 

10  residents  in  that  facility  to  other  facilities,  or 

11  both. 

12  "(B)  Deadline  and  guidance. — (i)  Except 

13  as  provided  in  clause  (ii),  as  a  condition  for  ap- 

14  proval  of  a  State  plan  for  calendar  quarters  begin- 

15  ning  on  or  after  October  1,  1989,  each  State  shall 

16  establish  the  remedies  described  in  clauses  (i) 

17  through  (iv)  of  subparagraph  (A)  by  not  later  than 

18  October  1,  1989.  The  Secretary  shall  provide, 

19  through  regulations  or  otherwise  by  not  later  than 

20  October  1,  1988,  guidance  to  States  in  estabhsh- 

21  ing  such  remedies;  but  the  failure  of  the  Secretary 

22  to  provide  such  guidance  shall  not  reheve  a 

23  State  of  the  responsibihty  for  estabhshing  such 

24  remedies. 
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1  ''(ii)  A  State  may  establish  alternative  reme- 

2  dies  (other  than  termination  of  participation)  other 

3  than  those  described  in  clauses  (i)  through  (iv)  of 

4  subparagraph  (A),  if  the  State  demonstrates  to  the 

5  Secretary's  satisfaction  that  the  alternative  reme- 

6  dies  are  as  effective  in  deterring  noncompliance 

7  and  correcting  deficiencies  as  those  described  in 

8  subparagraph  (A). 

9  "(C)  Funding. — The  reasonable  expendi- 

10  tures  of  a  State  to  provide  for  temporary  manage- 

11  ment  and  other  expenses  associated  with  imple- 

12  menting  the  remedies  described  in  clauses  (iii)  and 

13  (iv)  of  subparagraph  (A)  shall  be  considered,  for 

14  purposes  of  section  1903(a)(7),  to  be  necessary  for 

15  the  proper  and  efficient  administration  of  the 

16  State  plan. 

17  "(D)  ASSUEING  PROMPT  COMPLIANCE. — If 

18  a  nursing  facility  has  not  complied  with  any  of  the 

19  requirements  of  subsections  (b)  through  (e)  within 

20  3  months  after  the  date  the  facility  is  found  to  be 

21  out  of  comphance  with  such  requirements,  the 

22  *      State  shall  impose  the  remedy  described  in  sub- 

23  paragraph  (A)(i)  for  all  individuals  who  are  admit- 

24  ted  to  the  facility  after  such  date. 
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1  "(E)  Repeated  noncompliance. — In  the 

2  case  of  a  nursing  facility  which,  on  3  consecutive 

3  standard    surveys    conducted    under  subsection 

4  (i)(2),  has  been  found  to  have  provided  substand- 

5  ard  quality  of  care,  the  State  shall  (regardless  of 

6  what  other  remedies  are  provided) — 

7  "(i)  impose  the  remedy  described  in  sub- 

8  paragraph  (A)(i),  and 

9  "(ii)  monitor  the  facility  under  subsec- 

10  tion  (i)(4)(B), 

11  until  the  facility  has  demonstrated,  to  the  satisfac- 

12  tion  of  the  State,  that  it  is  in  compliance  with  the 

13  requirements  of  subsections  (b)  through  (e)  and 

14  that  it  will  remain  in  compliance  with  such  re- 

15  quirements. 

16  "(F)    Incentives    foe    high  quality 

17  CAEE. — In  addition  to  the  remedies  specified  in 

18  this  paragraph,  a  State  may  establish  a  program 

19  to  reward,  through  public  recognition,  incentive 

20  pa3m[ients,  or  both,  nursing  facilities  that  provide 

21  the  highest  quality  care  to  residents  who  are  enti- 

22  tied  to  medical  assistance  under  this  title.  For 

23  purposes  of  section  1903(a)(7),  proper  expenses 

24  incurred  by  a  State  in  carrying  out  such  a  pro- 

25  ~  gram  shall  be  considered  to  be  expenses  necessary 
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1  for  the  proper  and  efficient  administration  of  the 

2  State  plan  under  this  title. 

3  * '(3)  SeCEETARIAL  AUTHORITY. — 

4  "(A)  For  state  nursing  facilities. — 

5  With  respect  to  a  State  nursing  facility,  the  Sec- 

6  retary  shall  have  the  authority  and  duties  of  a 

7  State  under  this  subsection,  including  the  author- 

8  ity  to  impose  remedies  described  in  paragraph 

9  (2)(A)  (other  than  clause  (iv)  thereof). 

10  "(B)  Other  nursing  facilities. — With 

11  respect  to  any  other  nursing  facility  in  a  State,  if 

12  the  Secretary  finds  that  a  nursing  facility  no 

13  longer  meets  a  requirement  of  subsection  (b),  (c), 

14  (d),  or  (e)  and  further  finds  that  the  facility's 

15  deficiencies — 

16  "(i)  immediately  jeopardize  the  health 

17  or  safety  of  its  residents,  the  Secretary  shall 

18  take  immediate  action  to  remove  the  jeop- 

19  ardy  and  correct  the  deficiencies  through  the 

20  remedy  specified  in  subparagraph  (C)(iii),  or 

21  terminate  the  facility's  participation  under 

22  *  the  State  plan  and  may  provide,  in  addition, 

23  for  one  or  more  of  the  other  remedies  de- 

24  scribed  in  subparagraph  (C);  or 
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1  do  not  immediately  jeopardize  the 

2  health  or  safety  of  its  residents,  the  Secre- 

3  tary  may  impose  any  of  the  remedies  de- 

4  scribed  in  subparagraph  (C). 

5  Nothing  in  this  subparagraph  shall  be  construed 

6  as  restricting  the  remedies  available  to  the  Secre- 

7  tary  to  remedy  a  nursing  facility's  deficiencies.  If 

8  the  Secretary  finds  that  a  nursing  facility  meets 

9  such  requirements  but,  as  of  a  previous  period,  did 

10  not  meet  such  requirements,  the  Secretary  may 

11  provide  for  a  civil  money  penalty  under  subpara- 

12  graph  (C)(ii)  for  the  days  on  which  he  finds  that 

13  the  facility  v^as  not  in  compliance  with  such 

14  requirements. 

15  "(C)  Specified  eemedies. — The  Secretary 

16  may  take  the  following  actions  with  respect  to  a 

17  finding  that  a  facility  has  not  met  an  appHcable 

18  requirement: 

19  **(i)  Denial  of  payment. — The  Sec- 

20  retary  may  deny  any  further  payments  to  the 

21  State  for  medical  assistance  furnished  by  the 

22  facility  to  all  individuals  in  the  facility  or  to 

23  individuals  admitted  to  the  facility  after  the 

24  effective  date  of  the  finding. 
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1  Authority  with  eespect  to 

2  CIVIL  MONEY  PENALTIES. — The  Secretary 

3  may  impose  a  civil  money  penalty  in  an 

4  amomit  not  to  exceed  $10,000  for  each  day 

5  of  noncompliance  and  the  Secretary  shall 

6  impose  and  collect  such  a  penalty  in  the 

7  same  manner  as  civil  money  penalties  are 

8  imposed  and  collected  under  section  1128A. 

9  "(iii)  Appointment  of  temporary 

10  management. — In   consultation  with  the 

11  State,  the  Secretary  may  appoint  temporary 

12  management  to  oversee  the  operation  of  the 

13  facility  and  to  assure  the  health  and  safety  of 

14  the  facility's  residents,  where  there  is  a  need 

15  for  temporary  management  while — 

16  "(D  there  is  an  orderly  closure  of 

17  the  facility,  or 

18  "(II)  improvements  are  made  in 

19  order  to  bring  the  facility  into  compli- 

20  ance  with  all  the  requirements  of  sub- 

21  sections  (b)  through  (e). 

22  *  The    temporary    management    under  this 

23  clause  shall  not  be  terminated  under  sub- 

24  clause  (II)  until  the  Secretary  has  deter- 

25  mined  that  the  facility  has  the  management 
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1  capability  to  ensure  continued  compliance 

2  with  all  the  requirements  of  subsections  (b) 

3  through  (e). 

4  "(D)  Continuation  of  payments  pend- 

5  ing  remediation. — The  Secretary  may  continue 

6  payments  under  section  1903(a)  with  respect  to  a 

7  nursing  facility  not  in  compliance  with  a  require- 

8  ment  of  subsection  (b),  (c),  (d),  or  (e),  over  a 

9  period  of  not  longer  than  6  months,  if — 

10  "(i)  the  State  survey  agency  finds  that 

11  it  is  more  appropriate  to  take  alternative 

12  action  to  assure  compliance  of  the  facility 

13  with  the  requirements  than  to  terminate  the 

14  certification  of  the  facility, 

15  "(ii)  the  State  has  submitted  a  plan  and 

16  timetable  for  corrective  action  to  the  Secre- 

17  tary  for  approval  and  the  Secretary  approves 

18  the  plan  of  corrective  action,  and 

19  "(iii)  the  State  agrees  to  repay  to  the 

20  Federal    Government    payments  received 

21  under  this  subparagraph  if  the  corrective 

22  action  is  not  taken  in  accordance  with  the 

23  approved  plan  and  timetable. 
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1  The  Secretary  shall  establish  guidelines  for  ap- 

2  proval  of  corrective  actions  requested  by  States 

3  under  this  subparagraph. 

4  "(4)  Effective  period  of  denial  of  pay- 

5  ment. — A  finding  to  deny  payment  under  this  subsec- 

6  tion  shall  terminate  when  the  State  or  Secretary  (or 

7  both,  as  the  case  may  be)  finds  that  the  facility  is  in 

8  substantial  compliance  with  all  the  requirements  of 

9  subsections  (b)  through  (e). 

10  "(5)  Immediate  termination  of  participa- 

11  tion  for  facility  VmERE   STATE  OR  SECRETARY 

12  FINDS     NONCOMPLIANCE     AND     IMMEDIATE  JEOP- 

13  ARDY. — If  either  the  State  or  the  Secretary  finds  that 

14  a  nursing  facility  has  not  met  a  requirement  of  subsec- 

15  tion  (b),  (c),  (d),  or  (e)  and  finds  that  the  failure  imme- 

16  diately  jeopardizes  the  health  or  safety  of  its  residents, 

17  the  State  and  the  Secretary  shall  notify  the  other  of 

18  such  finding,  and  the  State  or  the  Secretary,  respec- 

19  tively,  shall  take  immediate  action  to  remove  the  jeop- 

20  ardy  and  correct  the  deficiencies  through  the  remedy 

21  specified  in  paragraph  (2)(A)(iii)  or  (3)(C)(iii),  or  termi- 

22  nate  the  facility's  participation  under  the  State  plan.  If 

23  the  facility's  participation  in  the  State  plan  is  terminat- 

24  ed  by  either  the  State  or  the  Secretary,  the  State  shall 

25  provide  for  the  safe  and  orderly  transfer  of  the  resi- 
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1  dents  eligible  under  the  State  plan  consistent  with  the 

2  requirements  of  subsection  (c)(2). 

3  "(6)  Special  rules  where  state  and  secre- 

4  tary  do  not  agree  on  finding  of  noncompli- 

5  ANCE.  ;  ,  .  <.,  , 

6  "(A)  State  finding  of  noncompliance 

7  and  no  secretarial  finding  of  noncompli- 

8  ANCE. —  If  the  Secretary  finds  that  a  nursing  fa- 

9  cility  has  met  all  the  requirements  of  subsections 

10  (b)  through  (e),  but  a  State  finds  that  the  facility 

11  has  not  met  such  requirements  and  the  failure 

12  does  not  immediately  jeopardize  the  health  or 

13  safety  of  its  residents,  the  State's  findings  shall 

14  control  and  the  remedies  imposed  by  the  State 

15  shall  be  applied.  ^  : 

16  "(B)  Secretarial  finding  of  noncom- 

17  pliance  and  no  state  finding  of  noncom- 

18  pliance. — If  the  Secretary  finds  that  a  nursing 

19  facility  has  not  met  all  the  requirements  of  sub- 

20  sections  (b)  through  (e)  and  that  the  failure  does 

21  not  immediately  jeopardize  the  health  or  safety  of 

22  its  residents,  but  the  State  has  not  made  such  a 

23  finding,  the  Secretary — 
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1  "(i)  may  impose  any  remedies  specified 

2  in  paragraph  (3)(C)  with  respect  to  the  faciK- 

3  ty,  and 

4  "(ii)  shall  (pending  any  termination  by 

5  the  Secretary)  permit  continuation  of  pay- 

6  ments  in  accordance  with  paragraph  (3)(D). 

7  "(7)  Special  rules  foe  timing  of  termina- 

8  tion  of  participation  where  remedies  over- 

9  LAP. — 

10  "(A)  State  and  secretarial  finding  of 

11  NONCOMPLIANCE    AND    TERMINATION,    BUT  NO 

12  IMMEDIATE    JEOPARDY,    TIMING    LEFT    UP  TO 

13  STATE. — If — 

14  "(i)  both  the  Secretary  and  the  State 

15  find  that  a  nursing  facility  has  not  met  all 

16  the  requirements  of  subsections  (b)  through 

17  (e), 

18  "(ii)  neither  finds  that  the  failure  imme- 

19  diately  jeopardizes  the  health  or  safety  of  its 

20  residents,  and 

21  "(iii)  both  find  that  the  facility's  partici- 

22  *  pation  under  the  State  plan  should  be  termi- 

23  nated, 

24  the  State's  timing  of  any  termination  shall  control 

25  so  long  as  the  termination  date  does  not  occur 
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1  later  than  6  months  after  the  date  of  the  finding 

2  to  terminate. 

3  "(B)  State  and  seceetarial  finding  of 

4  NONCOMPLIANCE,     SECRETARIAL     FINDING  TO 

5  TERMINATE,    BUT    NO    IMMEDIATE  JEOPARDY, 

6  TEMPORARY  DEFERRAL  TO  STATE. — If — 

7  "(i)  both  the  Secretary  and  the  State 

8  find  that  a  nursing  facility  has  not  met  all 

9  the  requirements  of  subsections  (b)  through 

10  (e), 

11  "(ii)  neither  finds  that  the  failure  imme- 

12  diately  jeopardizes  the  health  or  safety  of  its 

13  residents,  and 

14  "(iii)  the  Secretary,  but  not  the  State, 

15  finds  that  the  facility's  participation  under 

16  the  State  plan  should  be  terminated, 

17  the  Secretary  shall  (pending  any  termination  by 

18  the  Secretary)  permit  continuation  of  payments  in 

19  accordance  with  paragraph  (3)(D). 

20  "(C)  State  and  secretarial  finding  of 

21  noncompliance,  state  finding  to  termi- 

22  nate,  but  no  immediate  jeopardy,  timing 

23  UP  TO  STATE. — If — 

24  "(i)  both  the  Secretary  and  the  State 

25  find  that  a  nursing  facility  has  not  met  all 
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1  the  requirements  of  subsections  (b)  through 

2  (e), 

3  "(ii)  neither  finds  that  the  failure  imme- 

4  diately  jeopardizes  the  health  or  safety  of  its 

5  residents,  and 

6  "(iii)  the  State,  but  not  the  Secretary, 

7  finds  that  the  facility's  participation  under 

8  the  State  plan  should  be  terminated, 

9  the  State's  decision  to  terminate,  and  timing  of 

10  such  termination,  shall  control. 

11  *'(8)  State  and  seceetaeial  finding  of  non- 
12  COMPLIANCE,  but  NO  IMMEDIATE  JEOPAEDY,  IMPO- 

13  SITION    OF    ALTEENATIVE    OE    ADDITIONAL  EEME- 

14  DIES. — 

15  "(A)    One    paety    finds  additional 

16  EEMEDY. — If — 

17  "(i)  both  the  Secretary  and  the  State 

18  find  that  a  nursing  facility  has  not  met  all 

19  the  requirements  of  subsections  (b)  through 

20  (e), 

21  "(ii)  neither  finds  that  the  failure  imme- 

22  .  diately  jeopardizes  the  health  or  safety  of  its 

23  residents,  and 

24  "(iii)  the  Secretary  or  the  State,  but  not 

25  both,  establishes  one  or  more  remedies  which 
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1  are  additional  or  alternative  to  the  remedy  of 

2  terminating  the  facility's  participation  under 

3  the  State  plan, 

4  such  additional  or  alternative  remedies  shall  also 

5  be  applied. 

6  "(B)  Overlapping  additional  or  alter- 

7  NATIVE  REMEDIES. — If — 

8  "(i)  both  the  Secretary  and  the  State 

9  find  that  a  nursing  facility  has  not  met  the 

10  requirements  of  subsections  (b)  through  (e), 

11  "(ii)  neither  finds  that  the  failure  imme- 

12  diately  jeopardizes  the  health  or  safety  of  its 

13  residents,  and 

14  "(iii)  both  the  Secretary  and  the  State 

15  establish  one  or  more  remedies  which  are  ad- 

16  ditional  or  alternative  to  the  remedy  of  ter- 

17  minating  the  facility's  participation  under  the 

18  State  plan, 

19  only  the  additional  or  alternative  remedies  of  the 

20  Secretary  shall  apply. 

21  "(9)   Construction. — The   remedies  provided 

22  under  this  subsection  are  in  addition  to  those  otherwise 

23  available  under  State  or  Federal  law  and  shall  not  be 

24  construed  as  limiting  such  other  remedies,  including 

25  any  remedy  available  to  an  individual  at  common  law. 
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1  The  remedies  described  in  clauses  (i),  (iii),  and  (iv)  of 

2  paragraph  (2)(A)  may  be  imposed  during  the  pendency 

3  of  any  hearing. 

4  "(10)   Sharing   of   information. — Notwith- 

5  standing  any  other  provision  of  law,  all  information 

6  concerning  nursing  facilities  required  by  this  section  to 

7  be  filed  with  the  Secretary  or  a  State  agency  shall  be 

8  made  available  to  Federal  or  State  employees  for  pur- 

9  poses  consistent  with  the  effective  administration  of 

10  programs  established  under  this  title  and  title  XV ILL, 

11  including  investigations  by  State  medicaid  fraud  control 

12  units.". 

13  (b)  Conforming  Amendments. — (1)  Section  1902  (42 

14  U.S.C.  1396a)  is  amended  by  striking  subsection  (i). 

15  (2)  Section  1903(i)  (42  U.S.C.  1396b(i))  is  amended  by 

16  striking  the  period  at  the  end  of  paragraph  (7)  and  inserting 

17  or"  and  by  adding  at  the  end  the  following  new  paragraph: 

18  "(8)  with  respect  to  any  amount  expended  for 

19  medical  assistance  for  nursing  facility  services  to  reim- 

20  burse  (or  otherwise  compensate)  a  nursing  facility  for 

21  payment  of  a  civil  money  penalty  imposed  under  sec- 

22  tion  1921(j).". 

23  SEC.  4115.  PERSONAL  NEEDS  ALLOWANCE. 

24  (a)  Requiring  Personal  Needs  Allowance  of  At 

25  Least  $35  for  an  Individual  and  $70  for  an  Institu- 


•HB  3188  m 


223 

1  TIONALIZED  CoUPLE  NOT  RECEIVING  SSI  BENEFITS. — 

2  Section  1902  (42  U.S.C.  1396a)  is  amended— 


3  (1)  in  subsection  (a) — 

4  (A)  by  striking  the  period  at  the  end  of  the 

5  paragraph  (47)  inserted  by  section  9407(a)  of  the 

6  Omnibus  Budget  ReconciUation  Act  of  1986; 

7  (B)  in  the  paragraph  (47)  added  by  section 

8  11005(b)  of  the  Anti-Drug  Abuse  Act  of  1986,  by 

9  transferring  and  inserting  such  paragraph  immedi- 

10  ately  after  paragraph  (47)  (referred  to  in  para- 

11  graph  (1)  of  this  subsection),  by  redesignating 

12  such  paragraph  as  paragraph  (48),  and  by  striking 

13  the  period  at  the  end  and  inserting  a  semicolon; 

14  and 

15  (C)  by  inserting  after  paragraph  (48)  the  fol- 

16  lowing  new  paragraph: 

17  "(49)  provide,  in  accordance  with  subsection  (p), 

18  for  a  monthly  personal  needs  allowance  for  certain  in- 

19  stitutionalized,  non-SSI  individuals  and  couples."; 

20  (2)  by  redesignating  the  subsection  (1)  added  by 

21  section  3(b)  of  Pubhc  Law  99-643  as  subsection  (o); 

22  and 

23  (3)  by  adding  at  the  end  the  following  new  sub- 

24  section: 
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1  "(p)(l)(A)  In  order  to  meet  the  requirement  of  this  para- 

2  graph  for  purposes  of  subsection  (a)(49),  the  State  plan  must 

3  provide  that,  in  the  case  of  an  institutionaHzed,  non-SSI  indi- 

4  vidual  or  couple  described  in  subparagraph  (B),  in  determin- 

5  ing  the  amount  of  the  individual's  or  couple's  income  to  be 

6  applied  monthly  to  payment  for  the  cost  of  care  in  an  institu- 

7  tion,  there  shall  be  deducted  from  the  monthly  income  (in 

8  addition  to  other  allowances  otherwise  provided  under  the 

9  State  plan)  a  monthly  personal  needs  allowance — 


10  "(i)  which  is  reasonable  in  amount  for  clothing 

11  and  other  personal  needs  of  the  individual  (or  couple) 

12  while  in  an  institution,  and 

13  "(ii)  which  is  not  less  (and  may  be  greater)  than 

14  the  minimum  monthly  personal  needs  allowance  de- 

15  scribed  in  paragraph  (2). 

16  "(B)  In  this  subsection,  the  term  'institutionalized,  non- 
17  SSI  individual  or  couple'  means  an  individual  or  married 

18  couple — 

19  "(i)  who  is  an  inpatient  in  a  hospital,  skilled  nurs- 

20  ing  facility,  or  intermediate  care  facility  for  which  pay- 

21  ments  are  made  under  this  title  throughout  a  month, 

22  "(ii)  with  respect  to  whom  a  supplemental  securi- 

23  ty  income  payment  is  not  made  under  section  1611(e), 

24  and 
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1  "(iii)  who  is  determined  to  be  eligible  for  medical 

2  assistance  under  the  State  plan. 

3  "(2)  The  minimum  monthly  personal  needs  allowance 

4  described  in  this  paragraph  for  months  in — 

5  "(A)  1988  is  $35  for  an  institutionalized  individ- 

6  ual  and  $70  for  an  institutionaUzed  couple  (if  both  are 

7  aged,  blind,  or  disabled,  and  their  incomes  are  consid- 

8  ered  available  to  each  other  in  determining  eligibility), 

9  or  ^'^^..^  ^ 

10  "(B)  a  subsequent  year,  is  equal  to  the  allowance 

11  established  under  this  paragraph  for  the  months  in  the 

12  previous  year  increased  by  the  appHcable  percentage 

13  increase  (as  defined  in  section  215(i))  effective  in  De- 

14  cember  of  the  previous  year; 

15  except  that  any  such  allowance  determined  under  subpara- 

16  graph  (B),  if  not  a  multiple  of  $1,  shall  be  rounded  to  the  next 

17  highest  multiple  of  $1. 

18  "(3)  Paragraphs  (10)  and  (17)  of  subsection  (a)  shall  not 


19  be  construed  as  requiring  individuals  who  are  entitled  to  sup- 

20  plemental  security  income  payments  under  title  XVI  to  have 

21  their  personal  needs  allowance  determined  under  this  subsec- 

22  tion  in  a  manner  comparable  to  that  provided  to  institutional- 

23  ized,  non-SSI  individuals  and  couples.". 

24  (b)  Effective  Date. — (1)  The  amendments  made  by 

25  this  subsection  (a)  apply  (except  as  provided  under  paragraph 
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1  (2))  to  payments  under  title  XIX  of  the  Social  Security  Act 

2  for  calendar  quarters  beginning  on  or  after  January  1,  1988, 

3  without  regard  to  whether  or  not  final  regulations  to  carry 

4  out  such  amendments  have  been  promulgated  by  such  date. 

5  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

6  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

7  tary  of  Health  and  Human  Services  determines  requires 

8  State  legislation  (other  than  legislation  appropriating  funds) 

9  in  order  for  the  plan  to  meet  the  additional  requirements  im- 

10  posed  by  the  amendments  made  by  this  section,  the  State 

11  plan  shall  not  be  regarded  as  failing  to  comply  with  the  re- 

12  quirements  of  such  title  solely  on  the  basis  of  its  failure  to 

13  meet  these  additional  requirements  before  the  first  day  of  the 

14  first  calendar  quarter  beginning  after  the  close  of  the  first 

15  regular  session  of  the  State  legislature  that  begins  after  the 

16  date  of  the  enactment  of  this  Act. 

17  SEC.  4116.  EFFECTIVE  DATES. 

18  (a)  New  Kequirements  and  Survey  and  Certifi- 

19  CATION  Process. — Except  as  otherwise  specifically  provid- 

20  ed  in  section  1921  of  the  Social  Security  Act,  the  amend- 

21  ments  made  by  sections  4111  and  4113  (relating  to  nursing 

22  facility  requirements  and  survey  and  certification  require- 

23  ments)  shall  apply  to  nursing  facility  services  furnished  on  or 

24  after  October  1,  1989,  without  regard  to  whether  regulations 

25  to  implement  such  amendments  are  promulgated  by  such 
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1  date;  except  that  section  1902(a)(28)(B)  of  the  Social  Securi- 

2  ty  Act  (as  amended  by  section  4111(b)  of  this  Act),  relating 

3  to  requiring  State  medical  assistance  plans  to  specify  the 

4  services  included  in  nursing  facility  services,  shall  apply  to 

5  calendar  quarters  beginning  more  than  6  months  after  the 

6  date  of  the  enactment  of  this  Act,  without  regard  to  whether 

7  regulations  to  implement  such  section  are  promulgated  by 

8  such  date.  ; 

9  (b)  Designation  of  Resident  Assessment  Instru- 

10  ment  and  Enforcement. — (1)  Except  as  otherwise  specif- 

11  ically  provided  in  section  1921  of  the  Social  Security  Act  and 

12  except  as  provided  in  paragraph  (2),  the  amendments  made 

13  by  sections  4112  and  4114  of  this  Act  apply  to  payments 

14  under  title  XIX  of  the  Social  Security  Act  for  calendar  quar- 

15  ters  beginning  on  or  after  the  date  of  the  enactment  of  this 

16  Act,  without  regard  to  whether  regulations  to  implement 

17  such  amendments  are  promulgated  by  such  date. 

18  (2)  In  applying  the  amendments  made  by  section  4114 

19  for  services  furnished  before  October  1,  1989 — 

20  (A)  any  reference  to  a  nursing  facility  is  deemed  a 

21  reference  to  a  skilled  nursing  facility  or  intermediate 

22  care  facility  (other  than  an  intermediate  care  facility 

23  for  the  mentally  retarded),  and  ^       :  . 

24  (B)  with  respect  to  such  a  skilled  nursing  facility 

25  or  intermediate  care  facility,  any  reference  to  a  re- 
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1  quirement  of  subsection  (b),  (c),  (d),  or  (e)  is  deemed  a 

2  reference  to  the  provisions  of  section  186  l(j)  or  section 

3  1905(c),  respectively,  of  the  Social  Security  Act. 

4  (c)  Waivee  of  Paperwork  Reduction. — Chapter 

5  35  of  title  44,  United  States  Code,  shall  not  apply  to  infor- 

6  mation  required  for  purposes  of  carrying  out  this  Act  and 

7  implementing  the  amendments  made  by  this  Act.  : 

8  SEC.  4117.  ANNUAL  REPORT. 

9  The  Secretary  of  Health  and  Human  Services  shall 

10  report  to  the  Congress  annually  on  the  extent  to  which  nurs- 

11  ing  facilities  are  compl3dng  with  the  requirements  of  subsec- 

12  tions  (b)  through  (e)  of  section  1921  of  the  Social  Security 

13  Act  (as  added  by  the  amendments  made  by  section  4111  of 

14  this  Act)  and  the  number  and  type  of  enforcement  actions 

15  taken  by  States  and  the  Secretary  imder  section  192 l(j)  of 

16  such  Act  (as  added  by  section  41 14  of  this  Act).  * 

17  Subpart  B — Other  Provisions 

18  SEC.  4121.  MEDICALLY  NEEDY  INCOME  LEVELS  FOR  CERTAIN 

19  2-MEMBER  COUPLES  IN  CALIFORNIA.  r 

20  For  purposes  of  section  1903(f)(1)(B)  of  the  Social  Secu- 

21  rity  Act,  for  payments  made  to  California  on  or  after  July  1, 

22  1983,  in  the  case  of  a  family  consisting  only  of  two  individ- 

23  uals  both  of  whom  are  adults  and  at  least  one  of  whom  is 

24  aged,  blind,  or  disabled,  the  "highest  amount  which  would 

25  ordinarily  be  paid  to  a  family  of  the  same  size"  under  the 
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1  State's  plan  approved  under  part  A  of  title  IV  of  such  Act 

2  shall,  at  California's  option,  be  the  amount  determined  by  the 

3  State  agency  to  be  the  amount  of  the  aid  which  would  ordi- 

4  narily  be  payable  under  such  plan  to  a  family  which  consists 

5  of  one  adult  and  two  children  and  which  is  without  any 

6  income  or  resources.  Section  1902(a)(10)(C)(i)(ni)  of  the 

7  Social  Security  Act  shall  not  prevent  California  from  estab- 

8  lishing  (under  the  previous  sentence)  an  applicable  income 

9  limitation  for  families  described  in  that  sentence  which  is 

10  greater  than  the  income  limitation  applicable  to  other  fami- 

11  lies,  if  California  has  an  applicable  income  limitation  under 

12  section  1903(f)  of  such  Act  which  is  equal  to  the  maximum 

13  applicable  income  limitation  permitted  consistent  with  para- 

14  graph  (1)(B)  of  such  section  for  families  other  than  those  de- 

15  scribed  in  the  previous  sentence. 

16  SEC.  4122.  HOME  AND  COMMUNITY-BASED  SERVICES  FOR  THE 

17  ELDERLY. 

18  (a)  Statutory  Waivee  Program. — Section  1915 

19  (42  U.S.C.  1396n)  is  amended— 

20  (1)  by  transferring  subsection  (d)  to  the  end  of 

21  such  section  and  redesignating  it  as  subsection  (h),  and 

22  (2)  by  inserting  after  subsection  (c)  the  following 

23  new  subsection: 

24  "(d)(1)  The  Secretary  shall  by  waiver  provide  that  a 

25  State  plan  approved  under  this  title  shall  include  as  'medical 
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1  assistance'  under  such  plan  payment  for  part  or  all  of  the  cost 

2  of  home  or  community-based  services  (other  than  room  and 

3  board)  approved  by  the  Secretary  which  are  provided  pursu- 

4  ant  to  a  written  plan  of  care  to  individuals  65  years  of  age  or 

5  older  with  respect  to  whom  there  has  been  a  determination 

6  that  but  for  the  provision  of  such  services  the  individuals 

7  would  require  the  level  of  care  provided  in  a  skilled  nursing 

8  facility  or  intermediate  care  facility  the  cost  of  which  could  be 

9  reimbursed  under  the  State  plan.        '  :  ^  v  r^r^'r^^-^ 


10  "(2)  A  waiver  shall  not  be  granted  under  this  subsection 

1 1  unless  the  State  provides  assurance  satisfactory  to  the  Secre- 

12  tarythat—  ^  .  ■..  ' 

13  "(A)  necessary  safeguards   (including  adequate 

14  standards  for  provider  participation)  have  been  taken  to 

15  protect  the  health  and  welfare  of  individuals  provided 

16  services  under  the  waiver  and  to  assure  financial  ac- 

17  countabiHty  for  funds  expended  with  respect  to  such 

18  services;  "  U 

19  "(B)  the  State  will  provide,  with  respect  to  indi- 

20  viduals  65  years  of  age  or  older  who — 

21  "(i)  are  entitled  to  medical  assistance  for 

22  skilled  nursing  or  intermediate  care  facility  serv- 

23  ices  under  the  State  plan,  ^'S" 

24  "(ii)  may  require  such  services,  and  '  i 
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1  "(iii)  may  be  eligible  for  such  home  or  com- 

2  munity-based  services  under  such  waiver, 

3  for  an  evaluation  of  the  need  for  such  skilled  nursing 

4  facility  or  intermediate  care  facility  services; 

5  "(C)  such  individuals  who  are  determined  to  be 

6  likely  to  require  the  level  of  care  provided  in  a  skilled 

7  nursing  facility  or  intermediate  care  facility  are  in- 

8  formed  of  the  feasible  alternatives,  if  available  under 

9  the  waiver,  at  the  choice  of  such  individuals,  to  the 

10  provision  of  skilled  nursing  facility  or  intermediate  care 

11  facility  services; 

12  "(D)  the  State  will  provide  to  the  Secretary  annu- 

13  ally,  consistent  with  a  data  collection  plan  designed  by 

14  the  Secretary,  information  on  the  impact  of  the  waiver 

15  granted  under  this  subsection  on  the  type  and  amount 

16  of  medical  assistance  provided  under  the  State  plan 

17  and  on  the  health  and  welfare  of  recipients;  and 

18  "(E)  estimated  total  payments  under  this  title  for 

19  eligible  individuals  under  such  waiver  will  not  exceed, 

20  for  benefits  and  administration,  the  amount  that  the 

21  Secretary  reasonably  estimates  would  have  been  made 

22  under  this  title  for  such  individuals  if  the  Secretary  had 

23  not  approved  such  waiver. 

24  "(3)  A  waiver  granted  under  this  subsection  may  include 


25  a  waiver  of  the  requirements  of  section  1902(a)(1)  (relating  to 
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1  statewideness),  section  1902(a)(10)(B)  (relating  to  compara- 

2  bility),  and  section  1902(a)(10)(C)(i)(ni)  (relating  to  income 

3  and  resource  rules  applicable  in  the  community).  Subject  to  a 

4  termination  by  the  State  (with  notice  to  the  Secretary)  at  any 

5  time,  a  waiver  under  this  subsection  shall  be  for  an  initial 

6  term  of  3  years  and,  upon  the  request  of  a  State,  shall  be 

7  extended  for  additional  5-year  period  unless  the  Secretary 

8  determines  that  for  the  previous  waiver  period  the  assurances 

9  provided  under  paragraph  (2)  have  not  been  met.  A  waiver 

10  may  provide,  with  respect  to  post-eligibility  treatment  of 

11  income  of  all  individuals  receiving  services  under  the  waiver, 

12  that  the  maximum  amount  of  the  individual's  income  which 

13  may  be  disregarded  for  any  month  is  equal  to  the  amount 

14  that  may  be  allowed  for  that  purpose  under  a  waiver  under 

15  subsection  (c). 

16  "(4)  A  waiver  under  this  subsection  may,  consistent 

17  with  paragraph  (2) — 

18  "(A)  limit  the  individuals  provided  benefits  under 

19  such  waiver  to  individuals  with  respect  to  whom  the 

20  State  has  determined  that  there  is  a  reasonable  expec- 

21  tation  that  the  amount  of  medical  assistance  provided 

22  with  respect  to  the  individual  under  such  waiver  will 

23  not  exceed  the  amount  of  such  medical  assistance  pro- 

24  vided  for  such  individual  if  the  waiver  did  not  apply, 

25  and 
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1  "(B)  provide  medical  assistance  to  individuals  (to 

2  the  extent  consistent  with  written  plans  of  care,  which 

3  are  subject  to  the  approval  of  the  State),  for  case  man- 

4  agement  services,  homemaker/home  health  aide  serv- 

5  ices  and  personal  care  services,  adult  day  health  serv- 

6  ices,  habilitation  services,  respite  care,  and  such  other 

7  services  requested  by  the  State  as  the  Secretary  may 

8  approve.  >  ' 

9  "(5)(A)  In  the  case  of  a  waiver  approved  under  this  sub- 


10  section,  notwithstanding  any  other  provision  of  section  1903 

11  to  the  contrary,  payment  may  not  be  made  under  section 

12  1903(a)(1)  for  medical  assistance  with  respect  to  skilled  nurs- 

13  ing  facility  services,  intermediate  care  facility  services,  and 

14  home  and  community-based  services  (as  defined  in  subpara- 

15  graph  (C))  under  the  State  plan  for  individuals  65  years  of 

16  age  or  older  during  a  waiver  year  under  this  subsection  to  the 

17  extent  that  the  amount  of  such  assistance  exceeds  the  pro- 

18  jected  amount  described  in  subparagraph  (B)  for  that  year. 


19  "(B)  For  purposes  of  subparagraph  (A),  the  projected 

20  amount  under  this  subparagraph  is  the  sum  of  the  following 

21  two  amounts  (determined  by  the  Secretary): 

22  "(i)  The  aggregate  amount  of  the  State's  medical 

23  assistance  under  this  title  for  skilled  nursing  facility 

24  services  and  intermediate  care  facility  services  fur- 

25  nished  to  individuals  65  years  of  age  or  older  for  the 
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1  base  year  (as  defined  in  subparagraph  (C)(ii))  increased 

2  by- 

3  "(I)  a  percentage  which  is  equal  to  the  per- 

4  centage  increase  (based  on  an  appropriate  market- 

5  basket  index  representing  the  costs  of  elements  of 

6  such  services)  between  the  base  year  and  the 

7  waiver  period  involved,  and 

8  "(n)  the  percentage  increase  in  the  number 

9  of  residents  in  the  State  who  are  over  75  years  of 

10  age  between  the  base  year  and  the  waiver  period 

11  involved. 

12  "(ii)  The  aggregate  amount  of  the  State's  medical 

13  assistance  under  this  title  for  home  and  community- 

14  based  services  for  individuals  65  years  of  age  or  older 

15  for  the  base  year  increased  by — 

16  "(I)  a  percentage  which  is  equal  the  percent- 

17  age  increase  (based  on  an  appropriate  marketbas- 

18  ket  index  representing  the  costs  of  elements  of 

19  such  services)  between  the  base  year  and  the 

20  waiver  period  involved,  and  -v 

21  "(U)  the  percentage  increase  in  the  number 

22  .      of  residents  in  the  State  who  are  over  75  years  of 

23  age  between  the  base  year  and  the  waiver  period 

24  involved. 

25  "(C)  In  this  paragraph:  ■  ; 
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1  "(i)  The  term  'home  and  community-based  serv- 

2  ices'  includes  services  described  in  section  1905(a)(7), 

3  services  described  in  paragraph  (4)(B),  and  personal 

4  care  services. 

5  "(ii)  The  term  'base  year'  means  the  most  recent 

6  year  (ending  before  the  date  of  the  enactment  of  this 

7  subsection)  for  which  actual  final  expenditures  under 

8  this  title  have  been  reported  to,  and  accepted  by,  the 

9  Secretary.". 

10  (b)  Conforming          Amendment. — Section 

11  1902(a)(10)(A)(ii)(VI)  (42  U.S.C.  1396a(a)(10)(A)(ii)(yD)  is 

12  amended  by  striking  "section  1915(c)"  each  place  it  appears 

13  and  inserting  "subsection  (c)  or  (d)  of  section  1915". 

14  (c)  Effective  Date. — The  amendments  made  by  this 

15  section  shall  take  effect  on  January  1,  1988. 

16  (d)  Transition  for  Existing  Waivers. — In  the 

17  case  of  a  State  which,  as  of  December  1,  1987,  has  a  waiver 

18  approved  with  respect  to  elderly  individuals  under  section 

19  1915(c)  of  the  Social  Security  Act,  which  waiver  is  scheduled 

20  to  expire  before  July  1,  1988,  if  the  State  notifies  the  Secre- 

21  tary  of  Health  and  Human  Services  before  the  expiration 

22  date  of  such  waiver  of  the  State's  intention  to  file  an  applica- 

23  tion  for  a  waiver  under  section  1915(d)  of  such  Act  (as 

24  amended  by  subsection  (a)  of  this  section),  the  Secretary  shall 

25  extend  approval  of  the  State's  waiver,  under  section  1915(c) 
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1  of  such  Act,  on  the  same  terms  and  conditions  through 

2  July  1,  1988. 

3  SEC.  4123.  PROTECTION  OF  INCOME  AND  RESOURCES  OF 

4  COUPLE  FOR  MAINTENANCE  OF  COMMUNITY 

5  SPOUSE. 

6  (a)  In  Geneeal. — Title  XIX,  as  amended  by  section 

7  4111(a),  is  amended — 

8  (1)  by  redesignating  section  1922  as  section  1923, 

9  and 

10  (2)  by  uiserting  after  section  1921  the  following 

11  new  section:  •  ,    v  ;   -  \  « 

12  "TEEATMENT  of  income  and  EESOUECES  FOE  CEETAIN 

13  INSTITUTIONALIZED  SPOUSES 

14  "Sec.  1922.  (a)  Special  Teeatment  foe  Institu- 

15  tionalized  Spouses. — 

16  "(1)   SUPEESEDES  OTHEE  PEOVISIONS. — In  dc- 

17  termining  the  eligibility  for  medical  assistance  of  an  in- 

18  stitutionalized  spouse  (as  defined  in  subsection  (h)(1)), 

19  the  provisions  of  this  section  supersede  any  other  pro- 

20  vision  of  this  title  (including  sections  1902(a)(17)  and 

21  1902(f))  which  is  inconsistent  with  them.      .  :  ■ 

22  ''(2)  No  COMPAEABLE  TEEATMENT  EEQUIEED. — 

23  Any  different  treatment  provided  under  this  section  for 

24  institutionalized  spouses  shall  not,  by  reason  of  para- 

25  graph  (10)  or  (17)  of  section  1902(a),  require  such 

26  treatment  for  other  individuals. 
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1  "(3)  Does  not  affect  ceetain  determina- 

2  TiONS. — Except  as  this  section  specifically  provides, 

3  this  section  does  not  apply  to — 

4  "(A)  the  determination  of  what  constitutes 

5  income  or  resources,  or 

6  "(B)  the  methodology  and  standards  for  de- 
7-  termining  and  evaluating  income  and  resources. 

8  "(4)  Application  in  certain  states  and 

9  territories. — 

10  "(A)  Application  in  states  operating 

11  under    demonstration    projects. — In  the 

12  case  of  any  State  which  is  providing  medical  as- 

13  sistance  to  its  residents  under  a  waiver  granted 

14  under  section  1115,  the  Secretary  shall  require 

15  the  State  to  meet  the  requirements  of  this  section 

16  in  same  manner  as  the  State  would  be  required  to 

17  meet  such  requirement  if  the  State  had  in  effect  a 

18  plan  approved  under  this  title. 

19  "(B)      No      APPLICATION      IN  COMMON- 

20  wealths  and  territories. — This  section  shall 

21  only  apply  to  a  State  that  is  one  of  the  50  States 

22  or  the  District  of  Columbia. 

23  "(b)  Rules  for  Treatment  of  Income. — 

24  "(1)   Separate   treatment   of   income. — 

25  During  any  month  in  which  an  institutionalized  spouse 
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1  is  in  the  institution,  no  income  of  the  community 

2  spouse  shall  be  deemed  available  to  the  institutional- 

3  ized  spouse. 

4  "(2)  Attribution  of  income. — In  determining 

5  the  income  of  an  institutionalized  spouse  or  community 

6  spouse,  after  the  institutionalized  spouse  has  been  de- 

7  termined  to  be  eligible  for  medical  assistance,  except  as 

8  otherwise  provided  in  this  section  and  regardless  of  any 

9  State  laws  relating  to  community  property  or  the  divi- 

10  sion  of  marital  property,  the  following  rules  apply: 

11  "(A)  NoN-TEUST  PROPEETY. — Subject  to 

12  subparagraphs  (C)  and  (D),  in  the  case  of  income 

13  not  from  a  trust,  unless  the  instrument  providing 

14  the  income  othervdse  specifically  provides — 

15  "(i)  if  payment  of  income  is  made  solely 

16  in  the  name  of  the  institutionalized  spouse  or 

17  the  community  spouse,  the  income  shall  be 

18  considered  available  only  to  that  respective 

19  spouse; 

20  "(ii)  if  payment  of  income  is  made  in 

21  the  names  of  the  institutionalized  spouse  and 

22  ,  the    community    spouse,    one-half    of  the 

23  income  shall  be  considered  available  to  each 

24  of  them;  and  •  ■ 
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1  "(iii)  if  payment  of  income  is  made  in 

2  the  names  of  the  institutionaUzed  spouse  or 

3  the  community  spouse,  or  both,  and  to  an- 

4  other  person  or  persons,  the  income  shall  be 

5  considered  available  to  each  spouse  in  pro- 

6  portion  to  the  spouse's  interest  (or,  if  pay- 

7  ment  is  made  with  respect  to  both  spouses 

8  and  no  such  interest  is  specified,  one-half  of 

9  the  joint  interest  shall  be  considered  avail- 

10  able  to  each  spouse). 

11  "(B)  Trust  propeety. — In  the  case  of  a 

12  trust— 

13  "(i)  except  as  provided  in  clause  (ii), 

14  income  shall  be  attributed  in  accordance  with 

15  the  provisions  of  this  title  (including  sections 

16  1902(a)(17)  and  1902(k)),  and 

17  "(ii)  income  shall  be  considered  avail- 

18  able  to  each  spouse  as  provided  in  the  trust, 

19  or,  in  the  absence  of  a  specific  provision  in 

20  the  trust— 

21  "(I)  if  payment  of  income  is  made 

22  solely  to  the  institutionalized  spouse  or 

23  the  community  spouse,  the  income  shall 

24  be  considered  available  only  to  that  re- 

25  spective  spouse; 
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1  "(II)  if  payment  of  income  is  made 

2  to  both  the  institutionahzed  spouse  and 

3  the  community  spouse,  one-half  of  the 

4  income  shall  be  considered  available  to 

5  each  of  them;  and 

6  "(ni)  if  payment  of  income  is 

7  made  to  the  institutionalized  spouse  or 

8  the  community  spouse,  or  both,  and  to 

9  another  person  or  persons,  the  income 

10  shall  be  considered  available  to  each 

11  spouse  in  proportion  to  the  spouse's  in- 

12  terest  (or,  if  payment  is  made  with  re- 

13  spect  to  both  spouses  and  no  such  inter- 

14  est  is  specified,  one-half  of  the  joint  in- 

15  terest  shall  be  considered  available  to 

16  each  spouse). 

17  "(C)  Peopeety  with  no  insteument. — 

18  In  the  case  of  income  not  from  a  trust  in  which 

19  there  is  no  instrument  estabhshing  ownership, 

20  subject   to   subparagraph   (D),   one-half  of  the 

21  income  shall  be  considered  to  be  available  to  the 

22  *      institutionalized  spouse  and  one-half  to  the  com- 

23  munity  spouse. 

24  "(D)  Rebutting  owneeship. — The  rules 

25  of  subparagraphs  (A)  and  (C)  are  superseded  to 
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1  the  extent  that  an  institutionahzed  spouse  can  es- 

2  tabHsh,  by  a  preponderance  of  the  evidence,  that 

3  the  ownership  interests  in  income  are  other  than 

4  as  provided  under  such  subparagraphs. 

5  "(c)  Rules  foe  Teeatment  of  Resoueces. — 

6  "(1)  Computation  of  spousal  shaee  at 

7  time  of  institutionalization. — 

8  "(A)    Total   joint    eesoueces. — There 

9  shall  be  computed  (as  of  the  beginning  of  a  contin- 

10  uous  period  of  institutionalization  of  the  institu- 

11  tionalized  spouse) — 

12  "(i)  the  total  value  of  the  resources  to 

13  the  extent  either  the  institutionalized  spouse 

14  or  the  community  spouse  has  an  ownership 

15  interest,  and 

16  "(ii)  a  spousal  share  which  is  equal  to 

17  y2  of  such  total  value. 

18  "(B)  Assessment. — At  the  request  of  an 

19  institutionalized  spouse  or  community  spouse,  at 

20  the  beginning  of  a  continuous  period  of  institution- 

21  ahzation  of  the  institutionahzed  spouse  and  upon 

22  the  receipt  of  relevant  documentation  of  resources, 

23  the  State  shall  promptly  assess  and  document  the 

24  total  value  described  in  subparagraph  (A)(i)  and 

25  shall  provide  a  copy  of  such  assessment  and  docu- 
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1  mentation  to  each  spouse  and  shall  retain  a  copy 

2  of  the  assessment  for  use  under  this  section.  If  the 

3  request  is  not  part  of  an  application  for  medical 

4  assistance  under  this  title,  the  State  may,  at  its 

5  option  as  a  condition  of  providing  the  assessment, 

6  require  payment  of  a  fee  not  exceeding  the  rea- 

7  sonable  expenses  of  providing  and  documenting 

8  the  assessment. 

9  "(2)  Atteibution  of  eesources  at  time  of 

10  INITIAL  ELIGIBILITY  DBTEEMINATION. — In  determin- 

11  ing  the  resources  of  an  institutionaUzed  spouse  at  the 

12  time  of  apphcation  for  benefits  under  this  title,  regard- 

13  less  of  any  State  laws  relating  to  community  property 

14  or  the  division  of  marital  property — 

15  *'(A)  except  as  provided  in  subparagraph  (B), 

16  all  the  resources  held  by  either  the  institutional- 

17  ized  spouse,  community  spouse,  or  both,  shall  be 

18  considered  to  be  available  to  the  institutionalized 

19  spouse,  and 

20  ''(B)  resources  held  in  the  name  of  (or  for  the 

21  sole  benefit  of)  the  community  spouse  shall  not  be 

22  »     considered  to  be  available  to  an  institutionalized 

23  spouse,  to  the  extent  that  the  amount  of  such  re- 

24  sources  does  not  exceed  the  amount  computed 

25  under  subsection  (f)(2)(A)  (as  of  the  time  of  appli- 
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1  cation  for  benefits)  or,  if  ^eater,  the  amount  that 

2  a  court  has  ordered  to  be  retained  by  the  commu- 

3  nity  spouse  for  the  support  of  the  community 

4  spouse. 

5  "(3)   Sepaeate   teeatment   of  eesoueces 

6  aftee  eligibility  foe  benefits  established. — 

7  During  the  continuous  period  in  which  an  institutional- 

8  ized  spouse  is  in  an  institution  and  after  the  month  in 

9  which  an  institutionalized  spouse  is  determined  to  be 

10  ehgible  for  benefits  under  this  title,  no  resources  of  the 

11  community  spouse  shall  be  deemed  available  to  the  in- 

12  stitutionalized  spouse. 

13  "(4)  Resoueces  defined. — In  this  section,  the 

14  term  'resources'  does  not  include — 

15  ''(A)  resources  excluded  under  subsection  (a) 

16  or  (d)  of  section  1613,  and 

17  ''(B)  resources  that  would  be  excluded  under 

18  section  1613(a)(2)(A)  but  for  the  limitation  on 

19  total  value  described  in  such  section. 

20  "(d)     Peotecting     Income     foe  Community 

21  Spouse. — 

22  "(1)  Allowances  to  be  offset  feom  income 

23  OF  INSTITUTIONALIZED  SPOUSE. — After  an  institu- 

24  tionahzed  spouse  is  determined  to  be  eligible  for  medi- 

25  cal  assistance,   in  determining  the   amount  of  the 
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1  spouse's  income  that  is  to  be  applied  monthly  to  pay- 

2  ment  for  the  costs  of  care  in  the  institution,  there  shall 

3  be  deducted  from  the  spouse's  monthly  income  the  fol- 

4  lowing  amounts  in  the  following  order: 

5  "(A)  A  personal  needs  allowance  (described 

6  in  section  1902(p)(l)),  in  an  amount  not  less  than 

7  the  amount  specified  in  section  1902(p)(2). 

8  *'(B)  A  community  spouse  monthly  income 

9  allowance  (as  defined  in  paragraph  (2)),  but  only 

10  to   the   extent  income   of  the  institutionalized 

11  spouse  is  made  available  to  (or  for  the  benefit  of) 

12  the  community  spouse. 

13  "(C)  A  family  allowance,  for  each  family 

14  member,  equal  to  at  least  Vs  of  the  amount  by 

15  which  the  amount  described  in  paragraph  (3)(A)(i) 

16  exceeds  the  amount  of  the  monthly  income  of  that 

17  family  member. 

18  "(D)  Amounts  for  incurred  expenses  for  med- 

19  ical  or  remedial  care  for  the  institutionalized 

20  spouse  that  are  not  subject  to  payment  by  a  legal- 

21  liable  third  party. 

22  In  subparagraph  (C),  the  term  'family  member'  only  in- 

23  eludes  minor  or  dependent  children,  dependent  parents, 

24  or  dependent  siblings  of  the  institutionahzed  or  commu- 
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1  nity  spouse  who  are  residing  with  the  community 

2  spouse. 

3  "(2)  Community  spouse  monthly  income  al- 

4  LOWANCE  DEFINED. — In  this  section  (except  as  pro- 

5  vided  in  paragraph  (5)),  the  'community  spouse  month- 

6  ly  income  allowance'  for  a  community  spouse  is  an 

7  amount  by  which — 

8  "(A)  except  as  provided  in  subsection  (e),  the 

9  minimum  monthly  maintenance  needs  allowance 

10  (estabhshed  under  and  in  accordance  with  para- 

11  graph  (3))  for  the  spouse,  exceeds 

12  *'(B)  the  amount  of  monthly  income  other- 

13  wise  available  to  the  community  spouse  (deter- 

14  mined  without  regard  to  such  an  allowance). 

15  ''(3)  Establishment  of  minimum  monthly 

16  maintenance  needs  allowance. — 

17  "(A)  In  general. — Each  State  shall  estab- 

18  lish  a  minimum  monthly  maintenance  needs  allow- 

19  ance  for  each  community  spouse  which,  subject  to 

20  subparagraph  (B),  is  equal  to  or  exceeds — 

21  "(i)  150  percent  of  V12  of  the  nonfarm 

22  income  official  poverty  line  (defined  by  the 

23  Office  of  Management  and  Budget  and  re- 

24  vised  annually  in  accordance  with  sections 

25  ~  652  and  673(2)  of  the  Omnibus  Budget  Eec- 


•HR  3188  m 


246 

1  onciliation  Act  of  1981)  for  a  family  unit  of  2 

2  members;  plus 

3  "(ii)  an  excess  shelter  allowance  (as  de- 

4  fined  in  paragraph  (4));  plus 

5  "(iii)  y2  of  the  amount  by  which  the 

6  income    available    to    the  institutionalized 

7  spouse  exceeds  the  sum  of  the  amounts  de- 

8  scribed  in  clauses  (i)  and  (ii). 

9  A  revision  of  the  official  poverty  line  referred  to 

10  in  clause  (i)  shall  apply  to  medical  assistance  fur- 

11  nished  during  and  after  the  second  calendar  quar- 

12  ter  that  begins  after  the  date  of  pubhcation  of  the 

13  revision. 

14  "(B)  Cap  on  minimum  monthly  mainte- 

15  NANCE    NEEDS    ALLOWANCE, — The  minimum 

16  monthly  maintenance  needs  allowance  established 

17  under  subparagraph  (A)  may  not  exceed  $1,500 

18  (subject  to  adjustment  under  subsections  (e)  and 

19  (g)),  or,  if  greater,  the  amoimt  specified  under  the 

20  State  plan. 

21  "(4)  Excess  shelter  allowance  defined. — 

22  In  paragraph  (3)(A)(ii),  the  term  'excess  shelter  allow- 

23  ance'  means,  for  a  community  spouse,  the  amount  by 

24  which  the  sum  of — 
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1  ''(A)  the  spouse's  expenses  for  rent  or  mort- 

2  gage  payment  (including  principal  and  interest), 

3  taxes  and  insurance  and,  in  the  case  of  a  condo- 

4  minium    or    cooperative,    required  maintenance 

5  charge,  for  the  community  spouse's  principal  resi- 

6  dence,  and 

7  "(B)  the  standard  utihty  allowance  (used  by 

8  the  State  under  section  5(e)  of  the  Food  Stamp 

9  Act  of  1977)  or,  if  the  State  does  not  use  such  an 

10  allowance,  the  spouse's  actual  utility  expenses, 

11  exceeds  30  percent  of  the  amount  described  in  para- 

12  graph  (3)(A)(i),  except  that,  in  the  case  of  a  condomini- 

13  um  or  cooperative,  for  which  a  maintenance  charge  is 

14  included  under  subparagraph  (A),  any  allowance  under 

15  subparagraph  (B)  shall  be  reduced  to  the  extent  the 

16  maintenance  charge  includes  utility  expenses. 

17  "(5)  CouET  ORDERED  SUPPORT. — If  a  court  has 

18  entered  an  order  against  an  institutionalized  spouse  for 

19  monthly  income  for  the  support  of  the  community 

20  spouse,  the  community  spouse  monthly  income  allow- 

21  ance  for  the  spouse  shall  be  not  less  than  the  amount 

22  of  the  monthly  income  so  ordered. 

23  "(e)  Notice  AND  Fair  Hearing. — 

24  "(1)  Notice.— Upon— 
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1  "(A)  a  determination  of  eligibility  for  medical 

2  assistance  of  an  institutionalized  spouse,  or 

3  "(B)  a  request  by  either  the  institutionalized 

4  spouse,  or  the  community  spouse,  or  a  representa- 

5  tive  acting  on  behalf  of  either  spouse, 

6  each  State  shall  notify  both  spouses  (in  the  case  de- 
1.  scribed  in  subparagraph  (A))  ar  the  spouse  making  the 

8  request  (in  the  case  described  in  subparagraph  (B))  of 

9  the  amount  of  the  community  spouse  monthly  income 

10  allowance  (described  in  subsection  (d)(1)(B)),  of  the 

11  amount  of  any  family  allowances  (described  in  subsec- 

12  tion  (d)(1)(C)),  of  the  method  for  computing  the  amount 

13  of  the  community  spouse  resources  allowance  permitted 

14  under  subsection  (f),  and  of  the  spouse's  right  to  a  fair 

15  hearing  under  this  subsection  respecting  ownership  or 

16  availability  of  income  or  resources,  and  the  determina- 

17  tion  of  the  community  spouse  monthly  income  or  re- 

18  source  allowance. 

19  "(2)  Fair  hearing. — If  either  the  institutional- 

20  ized  spouse  or  the  community  spouse  is  dissatisfied 

21  with  a  determination  of — 

22  ,  "(A)  the  community  spouse  monthly  income 

23  allowance  because  the  amount  of  the  minimum 

24  monthly  maintenance  needs  allowance  (established 
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1  :   under  subsection  (d)(3))  is  not  adequate  to  support 

2  the  community  spouse  without  financial  duress; 

3  "(B)  the  amount  of  monthly  income  other- 

4  wise  available  to  the  community  spouse  (as  ap- 

5  plied  under  subsection  (d)(2)(B)); 

6  "(C)  the  computation  of  the  spousal  share  of 

7  resources  under  subsection  (d)(1)(B); 

8  "(D)  the  attribution  of  resources  under  sub- 

9  section  (d)(2);  or 

10  "(E)  the  determination  of  the  community 

11  spouse  resource  allowance  (as  defined  in  subsec- 

12  tion  (f)(2)),  such  spouse  is  entitled  to  a  fair  hear- 

13  ing  described  in  section  1902(a)(3)  with  respect  to 

14  such  determination.  If  either  such  spouse  estab- 

15  lishes  that  the  minimum  monthly  maintenance 

16  needs  allowance  or  the  community  spouse  re- 

17  source  allowance  (in  relation  to  the  amount  of 

18  income  generated  by  such  an  allowance)  is  not 

19  adequate  to  support  the  community  spouse  with- 

20  out  financial  duress,  there  shall  be  substituted,  for 

21  the  minimum  monthly  maintenance  needs  allow- 

22  ance  in  subsection  (d)(2)(A)  (or  for  the  community 

23  spouse  resource  allowance  under  subsection  (f)(2)), 

24  an  amount  adequate  to  support  the  community 

25  spouse  without  financial  duress. 


•HR  3188  IH 


250 

1  "(f)  Peemitting  Teansfee  of  Resoueces  to  Com- 

2  MUNiTY  Spouse. — 

3  "(1)  In  geneeal. — An  institutionalized  spouse 

4  may,  without  regard  to  section  1917,  transfer  to  the 

5  community  spouse  (or  to  another  for  the  sole  benefit  of 

6  the  community  spouse)  an  amount  equal  to  the  commu- 

7  nity  spouse  resource  allowance  (as  defined  in  para- 

8  graph  (2)),  but  only  to  the  extent  the  resources  of  the 

9  institutionahzed  spouse  are  transferred  to  (or  for  the 

10  sole  benefit  of)  the  community  spouse. 

11  "(2)  Community  spouse  eesouece  allow- 

12  ANCE  defined. — In  paragraph  (1),  the  'community 

13  spouse  resource  allowance'  for  a  community  spouse  is 

14  an  amount  (if  any)  by  which — 

15  *'(A)  the  greatest  of — 

16  "(i)    $12,000   (subject   to  adjustment 

17  under   subsection  (f)),   or,   if  greater,  the 

18  amount  specified  under  the  State  plan  (but 

19  not  more  than  4  times  the  amount  described 

20  in  clause  (i));  . 

21  "(ii)  the  lesser  of  (I)  the  spousal  share 

22  *  computed  under  subsection  (c)(1),  or  (11)  4 

23  times  the  amount  described  in  clause  (i); 

24  "(iii)  the  amount  established  under  sub- 

25  section  (e)(2);  or 
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1  f      •  "(iv)  the  amount  transferred  under  a 

2  court  order  under  paragraph  (3), 

3  exceeds 

4  "(B)  the  amount  of  the  resources  otherwise 

5  available  to  the  community  spouse  (determined 

6  without  regard  to  such  an  allowance). 

7  "(3)  Teansfers  under  court  orders. — If  a 

8  court  has  entered  an  order  against  an  institutionahzed 

9  spouse  for  the  support  of  the  community  spouse,  sec- 

10  tion  1917  shall  not  apply  to  amounts  of  resources 

11  transferred  pursuant  to  such  order  for  the  support  of 

12  the  spouse  of  a  family  member  (as  defined  in  subsection 

13  (d)(1)). 

14  "(g)  Indexing  Dollar  Amounts. — For  services  fur- 


15  nished  during  a  calendar  year  after  1988,  the  dollar  amounts 

16  specified  in  subsections  (d)(3)(B)  and  (f)(2)(A)(i)  shall  be  in- 

17  creased  by  the  same  percentage  as  the  percentage  increase  in 

18  the  consumer  price  index  for  all  urban  consumers  (all  items; 

19  U.S.  city  average)  between  September  1987  and  the  Septem- 

20  her  before  the  calendar  year  involved. 


21  "(h)  Definitions. — In  this  section: 

22  "(1)  The  term  'institutionahzed  spouse'  means  an 

23  individual  who — 

24  "(A)  is  in  a  hospital,  skilled  nursing  facility, 

25  or  intermediate  care  facility,  or  who  (at  the  option 
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1  of     the     State)     is     described     in  section 

2  1902(a)(10)(A)(ii)(VD,  and 

3  "(B)  is  married  to  a  spouse  who  is  not  in  a 

4  hospital,  skilled  nursing  facility,  or  intermediate 

5  care  facility; 

6  but  does  not  include  any  such  individual  who  is  not 

7  likely  to  meet  the  requirements  of  subparagraph  (A)  for 

8  at  least  30  consecutive  days, 

9  "(2)  The  term  'community  spouse'  means  the 

10  spouse  of  an  institutionalized  spouse.". 

11  (b)  Taking  into  Account  Certain  Transfers  of 

12  Assets.— Subsection  (c)  of  section  1917  (42  U.S.C.  1396p) 

13  is  amended  to  read  as  follows: 

14  "(c)(1)  In  order  to  meet  the  requirements  of  this  subsec- 


15  tion  (for  purposes  of  section  1902(a)(49)(B)),  the  State  plan 

16  must  provide  for  a  period  of  ineligibility  in  the  case  of  an 

17  institutionalized  individual  (as  defined  in  paragraph  (3))  who, 

18  at  any  time  during  the  24-month  period  immediately  before 

19  the  individual's  application  for  medical  assistance  under  the 

20  State  plan,  disposed  of  resources  for  less  than  fair  market 

21  value.  The  period  of  ineligibility  shall  begin  with  the  month 

22  in  which  such  resources  were  transferred  and  the  number  of 

23  months  in  such  period  shall  be  equal  to  (A)  the  total  uncom- 

24  pensated  value  of  the  resources  so  transferred,  divided  by  (B) 

25  the  average  cost,  to  a  private  patient  at  the  time  of  the  appli- 
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1  cation,  of  nursing  home  care  in  the  State  or,  at  State  option, 

2  in  the  community  in  which  the  individual  is  institutionahzed. 


3  "(2)  An  individual  shall  not  be  ineligible  for  medical  as- 

4  sistance  by  reason  of  paragraph  (1)  to  the  extent  that — 

5  "(A)  the  resources  transferred  were  a  home  and 

6  title  to  the  home  was  transferred  to  the  individual's 

7  spouse  or  child  who  is  under  age  21,  or  (with  respect 

8  to  State  eligible  to  participate  in  the  State  program  es- 

9  tablished  under  title  XVI)  is  blind  or  permanently  and 

10  totally  disabled,  or  (with  respect  to  States  which  are 

11  not  eligible  to  participate  in  such  program)  is  blind  or 

12  disabled  as  defined  in  section  1614; 

13  "(B)  the  resources  were  transferred  to  (or  to  an- 

14  other  for  the  sole  benefit  of)  the  community  spouse,  as 

15  defined  in  section  1922(h)(2),  or  the  individual's  child 

16  who  is  blind  or  permanently  and  totally  disabled; 

17  "(C)  a  satisfactory  showing  is  made  to  the  State 

18  (in  accordance  with  any  regulations  promulgated  by  the 

19  Secretary)  that  (i)  the  individual  intended  to  dispose  of 

20  the  resources  either  at  fair  market  value,  or  for  other 

21  valuable  consideration,  or  (ii)  the  resources  were  trans- 

22  f erred  exclusively  for  a  purpose  other  than  to  qualify 

23  for  medical  assistance;  and 

24  "(D)  the  State  determmes  that  denial  of  eligibility 

25  would  work  an  undue  hardship. 
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1  "(3)  In  this  subsection,  the  term  'institutionalized  indi- 

2  vidual'  means  an  individual  who — 

3  "(A)  is  an  inpatient  in  a  hospital,  skilled  nursing 

4  facility,  or  intermediate  care  facility,  and 

5  "(B)  is  required,  as  a  condition  of  receiving  serv- 

6  ices  in  such  institution  under  the  State  plan,  to  spend 

7  for  costs  of  medical  care  all  but  a  minimal  amount  of 

8  the  individual's  income  required  for  personal  needs. 

9  "(4)  A  State  may  not  provide  for  any  period  of  ineligibil- 

10  ity  for  an  institutionalized  individual  due  to  transfer  of  re- 

11  sources  for  less  than  fair  market  value  except  in  accordance 

12  with  this  subsection.". 

13  (c)  CONFOEMING  AMENDMENT. — Section  1902(a)  (42 

14  U.S.C.    1396a(a)),   as   amended  by   section  4115(a),  is 

15  amended — 

16  (1)  in  paragraph  (10)(C)(i)(nD,  by  striking  "the 

17  same"  each  place  it  appears  and  inserting  "no  more 

18  restrictive  than  the"; 

19  (2)  by  striking  "and"  at  the  end  of  paragraph 

20  (48); 

21  (3)  by  striking  out  the  period  at  the  end  of  the 

22  paragraph  (49)  and  inserting  ";  and",  and 

23  (4)  by  inserting  after  paragraph  (49)  the  follovmig 

24  new  paragraph: 
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1  "(50)(A)  meet  the  requirements  of  section  1922 

2  (relating  to  protection  of  community  spouses),  and  (B) 

3  meet  the  requirement  of  section  1917(c)  (relating  to 

4  transfer  of  assets).";  and 

5  (6)  by  adding  at  the  end  the  following  new  sen- 

6  tence:  "For  purposes  of  paragraph  (10),  methodology  is 

7  considered  to  be  'no  more  restrictive'  if,  using  the 

8  methodology,  additional  individuals  may  be  eligible  for 

9  medical  assistance  and  no  individuals  who  are  other- 

10  wise  eligible  are  made  ineligible  for  such  assistance.". 

11  (d)  Study  of  Means  of  Recovering  Costs  of 

12  Nursing  Facility  Services  from  Estates  of  Benefi- 

13  CIARIES. — The  Secretary  of  Health  and  Human  Services 

14  shall  study  the  means  for  recovering  amounts  from  estates  of 

15  deceased  medicaid  beneficiaries  (or  the  estates  of  the  spouses 

16  of  such  deceased  beneficiaries)  to  pay  for  the  medical  assist- 

17  ance  for  skilled  nursing  facility  or  intermediate  care  facility 

18  services  furnished,  under  title  XIX  of  the  Social  Security 

19  Act,  to  such  medicaid  beneficiaries.  The  Secretary  shall 

20  report  to  Congress,  not  later  than  December  31,  1988,  on 

21  such  means,  and  include  appropriate  recommendations  for 

22  changes  in  legislation.  ^ 

23  (e)  Effective  Date. — (1)  The  amendments  made  by 

24  this  section  apply  (except  as  provided  under  paragraphs  (2) 

25  and  (3))  to  payments  under  title  XIX  of  the  Social  Security 
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1  Act  for  calendar  quarters  beginning  on  or  after  January  1, 

2  1988,  without  regard  to  whether  or  not  final  regulations  to 

3  carry  out  such  amendments  have  been  promulgated  by  such 

4  date. 

5  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

6  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

7  tary  of  Health  and  Human  Services  determines  requires 

8  State  legislation  (other  than  legislation  appropriating  funds) 

9  in  order  for  the  plan  to  meet  the  additional  requirements  im- 

10  posed  by  the  amendments  made  by  this  section,  the  State 

11  plan  shall  not  be  regarded  as  failing  to  comply  with  the  re- 

12  quirements  of  such  title  solely  on  the  basis  of  its  failure  to 

13  meet  these  additional  requirements  before  the  first  day  of  the 

14  first  calendar  quarter  beginning  after  the  close  of  the  first 

15  regular  session  of  the  State  legislature  that  begins  after  the 

16  date  of  the  enactment  of  this  Act. 

17  (3)(A)  The  amendments  made  by  paragraphs  (1)  and  (6) 

18  of  subsection  (c)  shall  apply  to  medical  assistance  furnished 

19  on  or  after  October  1,  1982. 

20  (B)  Section  1922  of  the  Social  Security  Act  (as  inserted 

21  by  subsection  (a))  shall  only  apply  to  institutionalized  individ- 

22  uals  who  begin  continuous  periods  of  institutionalization  on 

23  or  after  January  1,  1988,  except  that  subsections  (b)  and  (d) 

24  of  such  section  (and  so  much  of  subsection  (e)  of  such  section 

25  as  relates  to  such  other  subsections)  shall  apply  as  of 
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1  January  1,  1988  to  individuals  institutionalized  on  or  after 

2  such  date.  -  - 

3  (C)  The  amendments  made  by  subsection  (b)  shall  apply, 

4  as  of  January  1,  1988,  to  individuals  who  apply  for,  or  are 

5  eligible  for,  medical  assistance  on  or  after  such  date,  without 

6  regard  to  when  resources  were  transferred. 

7  PART  3— ADDRESSING  THE  NEEDS  OF  WORKING 

8  WELFARE  RECIPIENTS 

9  SEC.  4131.  MEDICAID  ELIGIBILITY. 

10  (a)  In  General. — Title  XIX,  as  amended  by  sections 

11  4111(a)  and  4123(a),  is  amended  by  redesignating  section 

12  1923  as  section  1924  and  by  inserting  after  section  1922  the 

13  following  new  section:  '  .  '  5  ; 

14  "extension  of  medicaid  benefits 

15  ''Sec.  1923.  (a)  Initial  6-Month  Extension. — 

16  ''(1)  Requieement. — Notwithstanding  any  other 

17  provision  of  this  title,  each  State  plan  approved  under 

18  this  title  must  provide  that  each  family  which  was  re- 

19  ceiving  aid  pursuant  to  a  plan  of  the  State  approved 

20  under  part  A  of  title  IV  in  at  least  3  of  the  6  months 

21  immediately  preceding  the  month  in  which  such  family 

22  becomes  ineligible  for  such  aid,  because  of  hours  of,  or 

23  income  from  employment  of  the  caretaker  relative  (as 

24  defined  in  subsection  (e)),  shall,  subject  to  paragraph 

25  (3)  and  without  any  reapplication  for  benefits  under  the 

26  plan,  remain  eligible  for  assistance  under  the  plan  ap- 
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1  proved  under  this  title  during  the  immediately  succeed- 

2  ing  6-month  period  in  accordance  with  this  subsection. 

3  ''(2)  Notice  of  benefits. — Each  State,  in  the 

4  notice  of  termination  of  aid  under  part  A  of  title  IV 

5  sent  to  a  family  meeting  the  requirements  of  paragraph 

6  (D— 

7  "(A)  shall  notify  the  family  of  its  right  to  ex- 

8  tended  medical  assistance  under  this  subsection 

9  and  include  in  the  notice  a  description  of  the  cir- 

10  cumstances  (described  in  paragraph  (3))  under 

11  which  such  extension  may  be  terminated;  and 

12  *'(B)  shall  include  a  card  or  other  evidence  of 

13  the  family's  entitlement  to  assistance  under  this 

14  title  for  the  period  provided  in  this  subsection. 

15  "(3)  Termination  of  extension. — 

16  ''(A)  No  dependent  child. — Subject  to 

17  subparagraph  (B),  extension  of  assistance  during 

18  the  6-month  period  described  in  paragraph  (1)  to 

19  a  family  shall  terminate  (during  such  period)  at 

20  the  close  of  the  first  month  in  which  the  family 

21  ceases  to  include  a  child  who  is  (or  would  if  need 

22  ,     be)  a  dependent  child  under  part  A  of  title  IV; 

23  except  that,  with  respect  to  a  child  who  would 

24  cease  to  receive  medical  assistance  because  of  this 

25  subparagraph  but  who  may  be  eligible  for  assist- 
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1  ance  under  the  State  plan  because  the  child  is  de- 

2  scribed  in  clause  (i)  or  (v)  of  section  1905(a),  the 

3  State  may  not  discontinue  such  assistance  under 

4  this  subparagraph  until  the  State  has  determined 

5  that  the  child  is  not  eligible  for  assistance  under 

6  the  plan.  ■,■ 

7  "(B)  Notice  befoee  termination. — No 

8  termination  of  assistance  shall  become  effective 

9  under  subparagraph  (A)  until  the  State  has  pro- 

10  vided  the  family  with  notice  of  the  grounds  for  the 

11  termination. 

12  ''(4)  Scope  of  coverage. — 

13  "(A)  In  general. — Subject  to  subparagraph 

14  (B),  during  the  6-month  extension  period  under 

15  this  subsection,  the  amount,  duration,  and  scope 

16  of  medical  assistance  made  available  with  respect 

17  to  a  family  shall  be  the  same  as  if  the  family  were 

18  still  receiving  aid  under  the  plan  approved  under 

19  part  A  of  title  IV. 

20  "(B)    State    medicaid  'wrap-around' 

21  OPTION. — A  State,  at  its  option,  may  pay  a  fami- 

22  ly's  expenses  for  premiums,  deductibles,  coinsur- 

23  ance,  or  similar  costs  for  health  insurance  or  other 

24  health  coverage  offered  by  a  employer  of  the  care- 

25  taker  relative  or  the  absent  parent  of  a  dependent 
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1  '    "      child.  In  the  case  of  such  coverage  offered  hy  an 

2  '      employer  of  the  caretaker  relative — 

3  ■      '  "(i)  the  State  may  require  the  caretaker 

4  relative,  as  a  condition  of  extension  of  cover- 

5  age  under  this  subsection,  to  make  applica- 

6  tion  for  such  employer  coverage,  but  only 

7  ■   ■■  if_  -oT-; ;  " 

8  "  "(I)  the  caretaker  relative  is  not 

9  required  to  make  financial  contributions 

10  for   such   coverage   (whether  through 

11  payroll  deduction,  payment  of  deducti- 

12  bles,  coinsurance,  or  similar  costs,  or 

13  otherv^se),  and 

14  ''(n)  the  State  provides,  directly  or 

15  otherwise,  for  payment  of  any  of  the 

16  premium  amount,  deductible,  coinsur- 

17  ance,  or  similar  expense  that  the  em- 

18  ployee  is  otherwise  required  to  pay;  and 

19  "(ii)  the  State  shall  treat  the  coverage 

20  under  such  an  employer  plan  as  a  third  party 

21  liability  (under  section  1902(a)(25)). 

22  Payments  for  coverage  under  this  subparagraph 

23  shall   be    considered,    for   purposes    of  section 

24  1903(a),  to  be  payments  for  medical  assistance. 

25  "(b)  Mandatory  18-Month  Extension. — 
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1  "(1)  Requirement. — Notwithstanding  any  other 

2  provision  of  this  title,  each  State  plan  approved  under 

3  this  title  shall  provide  that  the  State  shall  offer  to  each 

4  family,  which  has  received  assistance  during  the  entire 

5  6-month  period  under  subsection  (a)  and  which  meets 

6  the  requirement  of  paragraph  (2)(B),  in  the  last  month 

7  of  the  period  the  option  of  extending  coverage  under 

8  this  subsection  for  the  succeeding  18-month  period, 

9  subject  to  paragraph  (3).  y     .  - 

10  "(2)  Notice  of  option. — 

11  "(A)  In  general. — Each  State,  during  the 

12  3rd  and  6th  month  of  any  extended  assistance  fur- 

13  nished  to  a  family  under  subsection  (a),  shall 

14  notify  the  family  of  the  family's  option  for  subse- 

15  quent  extended  assistance  under  this  subsection. 

16  Each  such  notice  shall  include  (i)  a  statement  as 

17  to  whether  any  premiums  are  required  for  such 

18  extended  assistance,  and  (ii)  a  description  of  other 

19  out-of-pocket  expenses,  benefits,  reporting  and 

20  payment  procedures,  and  any  pre-existing  condi- 

21  tion  limitations,  waiting  periods,  or  other  coverage 

22  limitations  imposed  under  any  alternative  cover- 

23  age  options  offered  under  paragraph  (4)(D).  ,.- 

24  ''(B)  Reporting  of  earnings  required 

25  TIT"    TO  DETERMINE  ANY  PREMIUM. — If  the  State  re- 
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1  quires  a  premium  for  extended  assistance  under 

2  this  subsection,  the  State  may  require  (as  a  condi- 

3  tion  for  extended  assistance  under  this  subsection) 

4  that  a  family  receiving  extended  assistance  under 

5  subsection  (a)  report  to  the  State,  not  later  than 

6  the  21st  day  of  the  4th  month  ui  the  period  of  ex- 

7  tended  assistance  under  subsection  (a),  on  the 

8  family's  gross  monthly  earnings  (less  the  cost  of 

9  day  care  for  dependent  children)  in  each  of  the 

10  first  3  months  of  that  period;  but  such  require- 

11  ment  shall  only  apply  if  the  notice  under  subpara- 

12  graph  (A)  during  the  3rd  month  of  assistance  de- 

13  scribes  the  requirement  of  this  subparagraph. 

14  "(C)    6th    month    notice. — The  notice 

15  under  subparagraph  (A),  furnished  during  the  6th 

16  month  of  assistance  under  this  subsection,  shall 

17  describe  the  amount  of  any  premium  required  of  a 

18  particular  family  for  each  of  the  first  3  months  of 

19  extended  assistance  under  this  subsection. 

20  "(3)  TeEMINATION  OF  EXTENSION. — 

21  "(A)   In   geneeal. — Subject   to  subpara- 

22  *      graphs  (B)  and  (C),  extension  of  assistance  during 

23  the  18-month  period  described  in  paragraph  (1)  to 

24  a  family  shall  terminate  (during  the  period)  as 

25  follows: 
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1  "(i)  No  DEPENDENT  CHILD. — The  ex- 

2  ^    ■  tension  shall  terminate  at  the  close  of  the 

3  first  month  in  which  the  family  ceases  to  in- 

4  elude  a  child  who  is  (or  would  if  need  be)  a 

5  dependent  child  under  part  A  of  title  IV. 

6  "(ii)  Failure  to  pa^  any  premi- 

7  UM. — If  the  family  fails  to  pay  any  premium 

8  for  a  month  under  paragraph  (5)  by  the  21st 

9  day  of  the  following  month,  the  extension 

10  '  shall  terminate  at  the  close  of  that  following 

11  month,  unless  the  individual  has  established, 

12  to  the  satisfaction  of  the  State,  good  cause 

13  for  the  failure  to  pay  such  premium  on  a 

14  timely  basis.  . 

15  "(iii)  Quarterly  income  reporting 

16  AND  TEST. — The  extension  shall  terminate 

17  at  the  close  of  the  1st,  4th,  7th,  10th,  13th, 

18  or  16th  month  of  the  18-month  period  if — 

19  '  '*(I)  the  family  fails  to  report  to 

20  the  State,  by  the  21st  day  of  such 

21  month,  information  on  the  family's  gross 

22  monthly  earnings  (less  the  costs  of  day 

23  care  for  dependent  children)  in  each  of 

24  the   previous    3    months,    unless  the 

25  family  has  established,  to  the  satisfac- 
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1  tion  of  the  State,  good  cause  for  the 

2  .  failure  to  report  on  a  timely  basis; 

3  >,  except  that  this  subclause  shall  not 

4  .    apply  unless  the  State  has  notified  the 

5  -  family,  in  the  month  before  the  month 

6  ,  ,      V   in  which  information  is  required  to  be 

7  reported  under  this  subclause,  of  the  re- 

8  porting  requirement  of  this  subclause; 

9  /  "(11)  the  caretaker  relative  had  no 

10  earnings  in  one  or  more  of  the  previous 

11  ^  .        3  months,  unless  such  lack  of  any  earn- 

12  -  ings  was  due  to  an  involuntary  loss  of 

13  employment,    illness,    or    other  good 

14  cause,  established  to  the  satisfaction  of 

15  the  State;  or  •:  .     p   -  ^ 

16  ''(m)  the  State  determines  that 

17  the    family's    average    gross  monthly 

18  r  t>-.  earnings  (less  costs  of  day  care  for  de- 

19  ,y  pendent  children)  during  the  immediate- 

20  ly  preceding  3-month  period  exceeds 

21  185  percent  of  the  official  poverty  line 

22  *  : .     (as  defined  by  the  Office  of  Management 

23  and  Budget,  and  revised  annually  in  ac- 

24  cordance  with  section  673(2)  of  the  Om- 

25  -  ;      nibus    Budget   Reconciliation   Act  of 
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1  1981)  applicable  to  a  family  of  the  size 

2  involved. 

3  Instead  of  terminating  a  family's  extension 

4  under  clause  (I),  a  State,  at  its  option,  may 

5  provide  for  suspension  of  the  extension  until 

6  the  month  after  the  month  in  which  the 

7  family  reports  information  required  under 

8  that  subclause,  but  only  if  the  family's  exten- 

9  sion  has  not  otherwise  been  terminated  under 

10  subclause  (IT)  or  (III). 

11  Information  described  in  clause  (iii)(I)  shall  be 

12  subject  to  the  restrictions  on  use  and  disclosure  of 

13  information  provided  under  section  402(a)(9).  The 

14  State   shall  make  determinations  under  clause 

15  (iii)(in)  for  a  family  each  time  a  report  described 

16  in  clause  (iii)(I)  for  the  family  is  received. 

17  ''(B)  Notice  befoee  teemination. — No 

18  termination  of  assistance  shall  become  effective 

19  under  subparagraph  (A)  until  the  State  has  pro- 

20  vided  the  family  with  notice  of  the  grounds  for  the 

21  termination,  which  notice  shall  include  (in  the 

22  case  of  termination  under  subparagraph  (A)(iii)(n), 

23  relating  to  no  continued  earnings)  a  description  of 

24  how  the  family  may  reestablish  eligibility  for  med- 

25  ical  assistance  under  the  State  plan. 
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1  "(C)  Continuation  in  ceetain  cases 

2  until  eedetermination. —  ' 

3  "(i)  Dependent  children. — With  re- 

4  spect  to  a  child  who  would  cease  to  receive 

5  medical  assistance  because  of  subparagraph 

6  (A){i)  but  who  may  be  eligible  for  assistance 

7  under  the  State  plan  because  the  child  is  de- 

8  scribed  in  clause  (i)  or  (v)  of  section  1905(a), 

9  the  State  may  not  discontinue  such  assist- 

10  ance  under  such  subparagraph  until  the  State 

11  has  determined  that  the  child  is  not  eligible 

12  for  assistance  under  the  plan.  '        o,  , 

13  ''(ii)  Medically  needy. — With  respect 

14  to  an  individual  who  would  cease  to  receive 

15  medical  assistance  because  of  clause  (ii)  or 

16  (iii)  of  subparagraph  (A)  but  who  may  be  eli- 

17  gible  for  assistance  under  the  State  plan  be- 

18  cause  the  individual  is  within  a  category  of 

19  person  for  which  medical  assistance  under 

20  the  State  plan  is  available  under  section 

21  1902(a)(10)(C)  (relating  to  medically  needy 

22  *  individuals),  the  State  may  not  discontinue 

23  such   assistance   under   such  subparagraph 

24  -  until  the  State  has  determined  that  the  indi- 
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1  vidual  is  not  eligible  for  assistance  under  the 

2  plan. 

3  "(4)  Coverage. — 

4  "(A)  In  general. — During  the  extension 

5  period  under  this  subsection — 

6  "(i)  the  State  plan  shall  offer  to  each 

7  family  medical  assistance  which  (subject  to 

8  subparagraphs   (B)   and  (C))  is   the  same 

9  amount,  duration,  and  scope  as  would  be 

10  made  available  to  the  family  if  it  were  still 

11  receiving  aid  under  the  plan  approved  under 

12  part  A  of  title  IV;  and 

13  "(ii)  the  State  plan  may  offer  alternative 
^      14  coverage  described  in  subparagraph  (D). 

15  "(B)  Elimination  of  most  non-acute 

16  CARE  BENEFITS. — At  a  State's  option  and  not- 
f      17  withstanding  any  other  provision  of  this  title,  a 

18  State  may  choose  not  to  provide  medical  assist- 

\      19  ance  under  this  subsection  with  respect  to  any  (or 

20  all)  of  the  items  and  services  described  in  para- 

21  graphs  (4)(A),  (6),  (7),  (8),  (11),  (13),  (14),  (15), 

22  (16),  (18),  (20),  and  (21)  of  section  1905(a). 

'      23  "(C)    State    medicaid  'wrap-around' 

24  option. — At  a  State's  option,  the  State  may 

'      25  elect  to  apply  the  option  described  in  subsection 
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1  (a)(4)(B)  (relating  to  'wrap-around'  coverage)  for 

2  families  electing  medical  assistance  under  this 

3  subsection  in  the  same  manner  as  such  option  ap- 

4  plies  to  families  provided  extended  medical  assist- 

5  ance  under  subsection  (a). 

6  "(D)   Alternative   assistance. — At  a 

7  State's  option,  instead  of  the  medical  assistance 

8  otherwise  made  available  under  this  subsection 

9  the  State  may  offer  families  a  choice  of  health 

10  care  coverage  under  one  or  more  of  the  following: 

11  "(i)  Enrollment  in  family  option 

12  OF  EMPLOYEE  PLAN. — Enrollment  of  the 

13  caretaker  relative  and  dependent  children  in 

14  a  family  option  of  the  group  health  plan  of- 

15  fered  to  the  caretaker  relative. 

16  *'(ii)  Enrollment  in  family  option 

17  OF  state  employee  plan. — Enrolbnent  of 

18  the  caretaker  relative  and  dependent  children 

19  in  a  family  option  within  the  options  of  the 

20  group  health  plan  or  plans  offered  by  the 

21  State  to  State  employees. 

22  .  "(iii)  Enrollment  in  state  unin- 

23  SUEED  PLAN. — Enrollment  of  the  caretaker 

24  relative  and  dependent  children  in  a  basic 

25  State  health  plan  offered  by  the  State  to  in- 
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1  dividuals  in  the  State  (or  areas  of  the  State) 

2  otherwise  unable  to  obtain  health  insurance 

3  coverage. 

4  "(iv)  Eneollment  in  hmo. — Enroll- 

5  ment  of  the  caretaker  relative  and  dependent 

6  children  in  a  health  maintenance  organization 

7  (as  defined  in  section  1903(m)(l)(A))  less 

8  than  50  percent  of  the  membership  (enrolled 

9  on  a  prepaid  basis)  of  which  consists  of  indi- 

10  viduals  who  are  eligible  to  receive  benefits 

11  under  this  title  (other  than  because  of  the 

12  option  offered  under  this  clause).  The  option 

13  of  enrollment  under  this  clause  is  in  addition 

14  to,  and  not  in  lieu  of,  any  enrollment  option 

15  that  the  State  might  offer  under  subpara- 

16  graph  (A)(i)  with  respect  to  receiving  serv- 

17  ices  through  a  health  maintenance  organiza- 

18  tion  in  accordance  with  section  1903(m). 

19  If  a  State  elects  to  offer  an  option  to  enroll  a 

20  family  under  this  subparagraph,  the  State  shall 

21  pay  any  premiums  and  other  costs  for  such  enroll- 

22  ment  imposed  on  the  family.  A  State's  payment  of 

23  premiums  for  the  enrollment  of  families  under  this 

24  subparagraph  (not  including  any  premiums  other- 

25  wise  payable  by  an  employer  and  less  the  amount 
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1  of  premiums  collected  from  such  families  under 

2  paragraph  (5))  shall  be  considered,  for  purposes  of 

3  section  1903(a)(1),  to  be  payments  for  medical 

4  assistance. 

5  "(E)  Open  enrollment. — If  a  State  offers 

6  an  alternative  option  under  subparagraph  (D)  to 

7  families,  the  State  must  offer  such  families  the 

8  "  option  of  enrolling  or  disenrolling  in  such  an 

9  "  option  during  a  one  month  period  each  year  with- 

10  out  cause  and,  in  the  case  of  enrollment  under 

11  clause  (iii)  or  (iv)  of  such  subparagraph,  the  option 

12  of  disenrolling  from  the  organization  or  plan  for 

13  cause  at  any  time. 

14  "(F)  Prohibition  on  cost-sharing  for 

15  MATERNITY       AND       PREVENTIVE  PEDIATRIC 

16  CARE. — 

17  "(i)  In  GENERAL. — If  a  State  offers  an  al- 

18  ternative  option  under  subparagraph  (D)  for 

19  •  families,  under  the  option  the  State  must 

20  assure  that  care  described  in  clause  (ii)  is 

21  available   without  charge   to   the  families 

22  .  through—  ^'T- 

23  >  .  "(I)  payment  of  any  deductibles, 

24  ^  ^  coinsurance,  or  other  cost-sharing  re- 

25  -  specting  such  care,  or 
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1  .  "(II)  providing  coverage  under  the 

2  State  plan  for  such  care  without  any 

3  ,  cost-sharing, 

4  or  any  combination  of  such  mechanisms. 

5  "(ii)  Caee  desceibed. — The  care  de- 

6  scribed  in  this  clause  consists  of — 

7  "(I)  services  related  to  pregnancy 

8  .,  '    (including  prenatal,  delivery,  and  post 

9  partum  services),  and 

10  ,  ,  ;      "(II)  ambulatory  preventive  pediat- 

11  ric  care  (including  ambulatory  early  and 

12  periodic  screening,  diagnosis,  and  treat- 

13  ;     ,     ment  services       under  section 

14  1905(a)(4)(B))  for  each  child  who  meets 

15  the  age  and  date  of  birth  requirements 

16  to  be  a  qualified  child  under  section 

17  1905(n)(2). 

18  "(5)  Premium.— 

19  "(A)    Permitted. — Notwithstanding  any 

20  other  provision  of  this  title  (including  section 

21  1916),  a  State  may  impose  a  premium  for  a 

22  family  for  extended  coverage  under  this  subsec- 

23  tion,  which  premium  may  vary  by  family  size. 

24  "(B)  Level  may  vary  by  option  of- 

25  fered. — The  level  of  such  premium  may  vary. 
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1 

for  the  same  family,  for  each  option  offered  by  a 

2 

State  under  paragraph  {4)(C). 

3 

"(C)  Limit  on  peemium. — In  no  case  may 

4 

the  amount  of  any  premium  under  this  paragraph 

5 

for  a  family  for  a  month  in  one  of  the  premium 

6 

payment  periods  described  in  subparagraph  (D)(ii) 

7 

exceed  10  percent  of  the  amount  by  which — 

8 

"(i)  the  family's  average  gross  monthly 

9 

earnings  (less  the  costs  of  day  care  for  de- 

10 

pendent  children)  during  the  premium  base 

11 

period  (as  defined  in  subparagraph  CD)(iii)), 

12 

exceeds 

13 

"(ii)  the  monthly  minimum  wage  earn- 

14 

ings  (as  defined  in  subparagraph  (D)(i))  for 

15 

the  period. 

16 

"(D)  Definitions. — In  subparagraph  (C): 

17 

"(i)  The  term  'monthly  minimum  wage 

18 

earnings'  means  the  average  amount  of  earn- 

19 

ings  which  one  person  would  earn  during  a 

20 

month  in  the  period  if  the  person  were  em- 

ployed  for  8  hours  on  each  weekday  m  the 

22 

month  and  was  paid  the  minimum  wage  rate 

23 

provided  under  section  6(a)  of  the  Fair  Labor 

24 

Standards  Act  of  1938.  . 
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1  ,^    ,y.,  V     "(ii)  A  'premium  payment  period'  de- 

2  scribed  in  this  clause  is  a  3-month  period  be- 

3  .,,  ginning  with  the  1st,  4th,  7th,  10th,  13th,  or 

4  16th  month  of  the  18-month  extension  period 

5  provided  under  this  subsection. 

6  ''(iii)  The  term  'premium  base  period' 

7  means,  with  respect  to  a  particular  premium 

8  payment  period,  the  period  of  3  consecutive 

9  months  the  last  of  which  is  4  months  before 

10  the   beginning   of  that  premium  payment 

11  period. 

12  "(c)  Applicability  in  States  and  Territoeies. — 

13  "(1)  States  operating  under  demonstra- 

14  TiON  PROJECTS. — In  the  case  of  any  State  which  is 

15  providing  medical  assistance  to  its  residents  under  a 

16  waiver  granted  under  section  1115(a),  the  Secretary 

17  shall  require  the  State  to  meet  the  requirements  of  this 

18  section  in  the  same  manner  as  the  State  would  be  re- 

19  quired  to  meet  such  requirement  if  the  State  had  in 

20  effect  a  plan  approved  under  this  title. 

21  "(2)  Inapplicability  in  commonwealths  and 

22  territories. — The  provisions  of  this  section  shall 

23  only  apply  to  the  50  States  and  the  District  of 

24  Columbia. 
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1  General  Disqualification  for  Fraud. — This 

2  section  shall  not  apply  to  an  individual  who  is  a  member  of  a 

3  family  if  the  individual's  eligibility  for  aid  was  terminated  be- 

4  cause  of  fraud  or  the  imposition  of  a  sanction. 

5  "(e)  Caretaker  Relative  Defined. — In  this  sec- 

6  tion,  the  term  'caretaker  relative'  has  the  meaning  of  such 

7  term  as  used  in  part  A  of  title  IV.". 

8  (b)     Conforming     Amendments. — (1)  Section 

9  1902(e)(1)  (42  U.S.C.  1396a(e)(l))  is  amended  by  striking 

10  "Notwithstanding"  and  all  that  follows  through  the  end  and 

11  inserting  the  following:  "For  provision  relating  to  extension 

12  of  coverage  for  certain  families  which  have  received  aid  pur- 

13  suant  to  a  State  plan  approved  under  part  A  of  title  IV  and 

14  which  have  earned  income,  see  section  1923.", 

15  (2)  Section  1905(a)  (42  U.S.C.  1396d(a))  is  amended  by 

16  striking  "or"  at  the  end  of  clause  (vii),  by  inserting  "or"  at 

17  the  end  of  clause  (viii),  and  by  inserting  after  clause  (viii)  the 

18  following  new  clause: 

19  "(ix)  individuals  provided  extended  benefits  under 

20  section  1923,". 

21  (c)  Waiver. — Upon  approval  of  the  demonstration 

22  project  relating  to  the  Family  Independence  Program  in  the 

23  State  of  Washington  under  section  807  of  this  Act  (as  added 

24  by  the  amendment  reported  by  the  Committee  on  Ways  and 

25  Means  to  H.E.  1720)  and  with  respect  to  such  project,  the 


•HE  3188  ffl 


275 

1  Secretary  of  Health  and  Human  Services  shall  waive  compli- 

2  ance  with  any  requirements  of  sections  1902(a)(1),  1916,  and 

3  1921  of  the  Social  Security  Act,  but  only  to  the  extent  neces- 

4  sary  to  enable  the  State  to  carry  out  the  project  as  enacted 

5  by  the  State  of  Washington  in  May  1987. 

6  SEC.  4132.  MEDICAID  EXTENSION  DUE  TO  COLLECTION  OF 

7  CHILD  OR  SPOUSAL  SUPPORT. 

8  (a)  In  Geneeal.— Section   1902(e)(1)   (42  U.S.C. 

9  1396a(e)(l))  is  amended  by  inserting  "(A)"  after  "(e)(1)"  and 

10  by  adding  at  the  end  the  following  new  subparagraph: 

11  "(B)  Notwithstanding  any  other  provision  of  this  title, 

12  each  dependent  child,  and  each  relative  with  whom  such  a 

13  child  is  living  (as  such  terms  are  defined  in  part  A  of  title  IV, 

14  and  including  the  spouse  of  such  a  relative  as  described  in 

15  section  406(b)),  who — 

16  "(i)  becomes  ineligible  for  aid  under  part  A  of  title 

17  IV  as  a  result  (wholly  or  partly)  of  the  collection  or 

18  increased  collection  of  child  or  spousal  support  under 

19  part  D  of  such  title,  and 

20  "(ii)  has  received  such  aid  in  at  least  three  of  the 

21  six  months  immediately  preceding  the  month  in  which 

22  such  ineligibility  begins, 

23  shall  be  deemed,  for  purposes  of  this  title,  to  be  a  recipient  of 

24  aid  under  part  A  of  title  IV  for  an  additional  6  calendar 
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1  months  beginning  with  the  month  in  which  such  ineligibility 

2  begins.". 

3  (b)   Construction.— Section    1902(h)   (42  U.S.C. 

4  1396a(h))  is  amended  by  insertmg  "(1)"  after  *'(h)"  and  by 

5  adding  at  the  end  the  following  new  paragraphs: 

6  "(2)  Nothing  in  section  417(a)(1)  shall  be  construed  as 

7  requiring  or  authorizing  a  case  manager  assigned  under  such 

8  section  to  conduct  any  activities  with  respect  to  medical  as- 

9  sistance  furnished  (or  which  may  be  furnished)  under  this 

10  title. 

11  "(3)  Any  individual  who  would  be  receiving  aid  under 

12  part  A  of  title  IV  but  for  section  417(b)(1)(A)  shall  be  consid- 

13  ered,  for  purposes  of  this  title,  to  be  receiving  such  aid.". 

14  SEC.  4133.  EFFECTIVE  DATE. 

15  (a)  In  General. — The  amendments  made  by  this  part 

16  shall  apply  (except  as  provided  under  subsection  (b))  to  pay- 

17  ments  under  title  XIX  of  the  Social  Security  Act  for  calendar 

18  quarters  beginning  on  or  after  January  1,  1988  (without 

19  regard  to  whether  regulations  to  implement  such  amend- 

20  ments  are  promulgated  by  such  date),  with  respect  to  families 

21  that  cease  to  be  eligible  for  aid  under  part  A  of  title  IV  of  the 

22  Social  Security  Act  on  or  after  such  date. 

23  (b)  Delay. — (1)  In  the  case  of  a  State  plan  for  medical 

24  assistance  under  title  XIX  of  the  Social  Security  Act  which 

25  the  Secretary  of  Health  and  Human  Services  determines  re- 
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1  quires  State  legislation  (other  than  legislation  appropriating 

2  funds)  in  order  for  the  plan  to  meet  the  additional  require- 

3  ments  imposed  by  the  amendments  made  by  this  part,  the 

4  State  plan  shall  not  be  regarded  as  failing  to  comply  with  the 

5  requirements  of  title  XIX  of  such  Act  solely  on  the  basis  of 

6  its  failure  to  meet  these  additional  requirements  before  the 

7  first  day  of  the  first  calendar  quarter  beginning  after  the  close 

8  of  the  first  regular  session  of  the  State  legislature  that  begins 

9  after  the  date  of  the  enactment  of  this  Act. 

10  (2)  In  the  case  of  the  State  of  Texas  the  amendments 

11  made  by  this  part  shall  apply  to  calendar  quarters  beginning 

12  on  or  after  October  1,  1989. 

13  PART  4— INFLATION  ADJUSTMENT  FOR  TERRITO- 

14  RIES  AND  MISCELLANEOUS  PROVISIONS 

15  SEC.  4141.  INCREASING  THE  MAXIMUM  ANNUAL  MEDICAID 

16  PAYMENTS  THAT  MAY  BE  MADE  TO  THE  COM- 

17  MONWEALTHS  AND  TERRITORIES. 

18  (a)  In  Geneeal. — Subsection  (c)  section  1108  (42 

19  U.S.C.  1308)  to  read  as  follows: 

20  "(c)  The  total  amount  certified  by  the  Secretary  under 

21  title  XIX  with  respect  to  a  fiscal  year  for  payment  to — 

22  "(1)    Puerto    Rico    shall    not    exceed  (A) 

23  $79,000,000  for  fiscal  year  1988,  (B)  $83,700,000  for 

24  fiscal  year  1989,  and  (C)  $88,600,000  for  fiscal  year 

25  1990  (and  each  succeeding  fiscal  year); 
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1  "(2)  the  Virgin  Islands  shall  not  exceed  (A) 

2  $2,600,000  for  fiscal  year  1988,  (B)  $2,750,000  for 

3  fiscal  year  1989,  and  (C)  $2,920,000  for  fiscal  year 

4  1990  (and  each  succeeding  fiscal  year); 

5  "(3)  Gruam  shall  not  exceed  (A)  $2,500,000  for 

6  fiscal  year  1988,  (B)  $2,650,000  for  fiscal  year  1989, 

7  and  (C)  $2,800,000  for  fiscal  year  1990  (and  each  suc- 

8  ceeding  fiscal  year); 

9  "(4)  the  Northern  Mariana  Islands   shall  not 

10  exceed    (A)    $750,000    for    fiscal   year    1988,  (B) 

11  $790,000  for  fiscal  year  1989,  and  (C)  $840,000  for 

12  fiscal  year  1990  (and  each  succeeding  fiscal  year);  and 

13  "(5)   American   Samoa   shall   not   exceed  (A) 

14  $1,450,000  for  fiscal  year  1988,  (B)  $1,540,000  for 

15  fiscal  year  1989,  and  (C)  $1,630,000  for  fiscal  year 

16  1990  (and  each  succeeding  fiscal  year).". 

17  (b)  Effective  Date. — The  amendment  made  by  sub- 


18  section  (a)  shall  apply  to  payments  for  fiscal  years  beginning 

19  with  fiscal  year  1988.  . 

20  SEC.  4142.  CLARIFICATION  OF  COVERAGE  OF  CLINIC  SERV- 


21  ICES    FURNISHED    TO    HOMELESS  OUTSIDE 

22  *  FACILITY. 

23  (a)  In  General.— Section   1905(a)(9)  (42  U.S.C. 

24  1396d(a)(9))  is  amended  by  inserting  before  the  semicolon  at 

25  the  end  the  following:      including  such  services  furnished 
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1  outside  the  clinic  by  clinic  personnel  to  an  eligible  individual 

2  who  does  not  reside  in  a  permanent  dwelling  or  does  not 

3  have  a  fixed  home  or  mailing  address". 

4  (b)  Effective  Date. — The  amendment  made  by  sub- 

5  section  (a)  shall  apply  to  services  furnished  on  or  after  Janu- 

6  ary  1,  1988. 

7  SEC.  4143.  PHYSICIANS'  SERVICES  FURNISHED  BY  DENTISTS. 

8  (a)  Claeifying  Coverage. — Section  1905(a)(5)  (42 

9  U.S.C.  1396d(a)(5))  is  amended  by  inserting  "(A)"  after 

10  "(5)"  and  by  inserting  before  the  semicolon  at  the  end  the 

11  foUovdng:      and  (B)  medical  and  surgical  services  furnished 

12  by  a  dentist  (described  in  section  1861(r)(2))  to  the  extent 

13  such  services  may  be  performed  under  State  law  either  by  a 

14  doctor  of  medicine  or  by  a  doctor  of  dental  surgery  or  dental 

15  medicine  and  would  be  described  in  clause  (A)  if  furnished  by 

16  a  physician  (as  defined  in  section  1861(r)(l))". 

17  (b)  Effective  Date. — (1)  The  amendment  made  by 

18  subsection  (a)  applies  (except  as  provided  under  paragraph 

19  (2))  to  payments  under  title  XIX  of  the  Social  Security  Act 

20  for  calendar  quarters  beginning  on  or  after  January  1,  1988, 

21  without  regard  to  whether  or  not  final  regulations  to  carry 

22  out  such  amendment  have  been  promulgated  by  such  date. 

23  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

24  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

25  tary  of  Health  and  Human  Services  determines  requires 
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1  State  legislation  (other  than  legislation  appropriating  funds) 

2  in  order  for  the  plan  to  meet  the  additional  requirement  im- 

3  posed  by  the  amendment  made  by  subsection  (a),  the  State 

4  plan  shall  not  be  regarded  as  failing  to  comply  with  the  re- 

5  quirements  of  such  title  solely  on  the  basis  of  its  failure  to 

6  meet  this  additional  requirement  before  the  first  day  of  the 

7  first  calendar  quarter  beginning  after  the  close  of  the  first 

8  regular  session  of  the  State  legislature  that  begins  after  the 

9  date  of  the  enactment  of  this  Act. 

10  SEC.  4144.  ADJUSTMENT  IN  MEDICAID  PAYMENT  FOR  IN- 

11  PATIENT  HOSPITAL  SERVICES  FURNISHED  BY 

12  DISPROPORTIONATE  SHARE  HOSPITALS. 

13  (a)  Implementation  of  Requieement. — A  State's 

14  plan  under  title  XIX  of  the  Social  Security  Act  shall  not  be 

15  considered  to  meet  the  requirement  of  section  1902(a)(13)(A) 

16  of  such  Act  (insofar  as  it  requires  payments  to  hospitals  to 

17  take  into  account  the  situation  of  hospitals  which  serve  a 

18  disproportionate  number  of  low  income  patients  with  special 

19  needs),  as  of  April  1,  1988,  unless  the  State  has  submitted  to 

20  the  Secretary  of  Health  and  Human  Services,  by  not  later 

21  than  such  date,  an  amendment  to  such  plan  that — 

22  (1)  specifically  defines  the  hospitals  so  described 

23  (and  includes  in  such  definition  any  disproportionate 

24  share  hospital  described  in  subsection  (b)(1)  which 

25  meets  the  requirement  of  subsection  (d)),  and 
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4 


3 


2 


1 


(2)  provides,  effective  for  inpatient  hospital  serv- 
ices provided  not  later  than  July  1,  1988,  for  an  ap- 
propriate increase  in  the  rate  or  amount  of  payment  for 
such  services  provided  by  such  hospitals,  consistent 


5 


with  subsection  (c). 


6  The  Secretary  shall,  not  later  than  June  30,  1988,  review 

7  each  such  plan  amendment  for  compliance  with  such  require- 

8  ment  and  by  such  date  shall  approve  or  disapprove  each  such 

9  amendment.  If  the  Secretary  disapproves  such  an  amend- 

10  ment,  the  State  shall  immediately  submit  a  revised  amend- 

1 1  ment  which  meets  such  requirement. 

12  (b)     Hospitals     Deemed  Dispropoetionate 

13  Share. — 

14  (1)  In  general. — For  purposes  of  subsection 

15  (a)(1),  a  hospital  which  meets  the  requirement  of  sub- 

16  section  (d)  is  deemed  to  be  a  disproportionate  share 

17  hospital  if — 

18  (A)  the  hospital's  medicaid  inpatient  utiliza- 

19  tion  rate  (as  defined  in  paragraph  Q)  exceeds  15 

20  percent;  or 

21  (B)  the  hospital's  low-income  utihzation  rate 

22  (as  defined  in  paragraph  (3))  exceeds  25  percent. 

23  (2)  Medicaid  inpatient  utilization  rate  de- 

24  FINED. — For  purposes  of  paragraph  (1)(A),  the  term 

25  "medicaid  inpatient  utilization  rate"  means,  for  a  hos- 
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1  pital,  a  fraction  (expressed  as  a  percentage),  the  nu- 

2  merator  of  which  is  the  hospital's  number  of  inpatient 

3  days  attributable  to  patients  who  (for  such  days)  were 

4  eligible  for  medical  assistance  under  the  State  plan  ap- 

5  proved  under  title  XIX  of  the  Social  Security  Act  in  a 

6  period,  and  the  denominator  of  which  is  the  total 

7  number  of  the  hospital's  inpatient  days  in  that  period. 

8  (3)  Low-income  utilization  rate  defined. — 

9  For  purposes  of  paragraph  (1)(B),  the  term  *'low- 

10  income  utilization  rate"  means,  for  a  hospital,  the  sum 

11  of— 

12  (A)  the  fraction  (expressed  as  a  percent- 

13  age)— 

14  (i)  the  numerator  of  which  is  the  sum 

15  (for  a  period)  of  (I)  the  total  revenues  paid 

16  the  hospital  for  patient  services  under  a 

17  State  plan  under  title  XIX  of  the  Social  Se- 

18  curity  Act  and  (II)  the  amount  of  the  cash 

19  subsidies  for  patient  services  received  direct- 

20  ly  from  State  and  local  governments,  and 

21  (ii)  the  denominator  of  which  is  the  total 

22  '  amount  of  revenues  of  the  hospital  for  pa- 

23  tient  services  (including  the  amount  of  such 

24  cash  subsidies)  in  the  period;  and 

25  (B)  a  fraction  (expressed  as  a  percentage) — 
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1  (i)  the  numerator  of  which  is  the  total 

2  amount  of  the  hospital's  charges  for  inpatient 

3  hospital  services  which  are  attributable  to 

4  charity  care  in  a  period,  and 

5  (ii)  the  denominator  of  which  is  the  total 

6  amount  of  the  hospital's  charges  for  inpatient 

7  hospital  services  in  the  hospital  in  the  period. 

8  The  numerator  under  subparagraph  (B)(i)  shall  not  in- 

9  elude  contractual  allowances  and  discounts  (other  than 

10  for  indigent  patients  not  eligible  for  medical  assistance 

11  under  a  State  plan  approved  under  title  XIX  of  the 

12  Social  Security  Act). 

13  (c)  Payment  adjustment. — In  order  to  be  consistent 

14  v^th  this  subsection,  a  payment  adjustment  for  a  dispropor- 

15  tionate  share  hospital  must  either — 

16  (1)  be  in  an  amount  equal  to  the  product  of  (A) 

17  the  amount  paid  under  the  State  plan  to  the  hospital 

18  for  operating  costs  for  inpatient  hospital  services  (of 

19  the  kind  described  in  section  1886(a)(4)),  and  (B)  the 

20  hospital's  disproportionate  share  adjustment  percentage 

21  (estabhshed  under  section  1886(d)(5)(F)(iv));  or 

22  (2)  provide  for  a  minimum  specified  additional 

23  payment  amount  (or  increased  percentage  payment) 

24  and  for  an  increase  in  such  a  payment  amount  (or  per- 

25  centage  payment)  in  proportion  to  the  percentage  by 
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1  which  the  hospital's  medicaid  utilization  rate  (as  de- 

2  fined  in  subsection  (b)(2))  exceeds  15  percent. 

3  (d)  Requirement  to  Qualify  as  Dispeoportion- 

4  ate  Share  Hospitals. — No  hospital  may  be  defined  or 

5  deemed  as  a  disproportionate  share  hospital  under  a  State 

6  plan  under  title  XIX  of  the  Social  Security  Act  or  under 

7  subsection  (b)  of  this  section  unless  the  hospital  has  at  least  2 

8  obstetricians  who  have  staff  privileges  at  the  hospital  and 

9  who  have  agreed  to  provide  obstetric  services  to  individuals 

10  who  are  entitled  to  medical  assistance  for  such  services  under 

1 1  such  State  plan. 

12  SEC.  4145.  TREATMENT  OF  GARDEN  STATE  HEALTH  PLAN. 

13  (a)  Treatment  as  Legal  Entity. — For  purposes  of 

14  section  1903(m)  of  the  Social  Security  Act  (42  U.S.C. 

15  1396b(m)),  a  department  (or  subdivision  thereof)  of  the  State 

16  of  New  Jersey  shall  be  considered  to  be  a  legal,  public  entity 

17  and,  with  respect  to  such  an  entity,  any  reference  to  a  con- 

18  tract  in  such  section  between  the  State  and  the  entity  is 

19  deemed  to  be  met  through  an  appropriate  arrangement  recog- 

20  nized  by  the  Secretary.  r 

21  (b)  Special  Treatment. — In  the  case  of  a  health 

22  maintenance  organization  described  in  paragraph  (1)(A)  of 

23  section  1903(m)  of  the  Social  Security  Act  which  (pursuant 

24  to  subsection  (a)  of  this  section)  is  a  department  (or  subdivi- 

25  sion  thereof)  of  the  State  of  New  Jersey,  for  purposes  of  sec- 
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1  tions  1902(e)(2)(A)  and  1903(m)(2)(F)  of  such  Act  (relating  to 

2  6-month  minimum  enrollment  period  and  6-month  lock-in 

3  provision),  the  organization  shall  be  considered  to  be  a  quali- 

4  fied  health  maintenance  organization. 

5  SEC.  4146.  FURTHER  CLARIFICATION  OF  FLEXIBILITY  FOR 


6  STATE  MEDICAID  PAYMENT  SYSTEMS  FOR  IN- 

7  PATIENT  SERVICES. 

8  (a)    In    General.— Section    1902(h)    (42  U.S.C. 

9  1396a(h))  is  amended — 

10  (1)  by  inserting  "(1)"  after  "to  limit",  and 

11  (2)  by  inserting  before  the  period  at  the  end  the 

12  following:      or  (2)  the  amount  of  payment  made  under 

13  a  plan  under  this  title  with  respect  to  inpatient  hospital 

14  services,  skilled  nursing  facility  services,  or  intermedi- 

15  ate  care  facility  services,  whether  on  a  facility-by-facil- 

16  ity,  aggregate,  or  other  basis,  to  the  amount  that  can 

17  reasonably  be  estimated  would  have  been  paid  for  such 

18  services  on  such  a  basis  under  the  reimbursement  prin- 

19  ciples  applicable  under  title  XVTH". 

20  (b)  Effective  Date. — The  amendments  made  by  sub- 

21  section  (a)  shall  be  effective  as  if  it  were  included  in  the 

22  amendment  effected  under  section  9433  of  the  Omnibus 

23  Budget  Reconciliation  Act  of  1986. 

24  SEC.  4147.  TECHNICAL  AND  MISCELLANEOUS  AMENDMENTS. 

25  (a)  Section  2176  Waiver  Technicals. — 
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1  (1)  In  geneeal.— Section  1915(c)(3)  (42  U.S.C. 

2  1396n(c)(3))   is   amended  by   striking   "and  section 

3  1902(a)(10)CB)  (relating  to  comparability)"  and  insert- 

4  ing      section  1902(a)(10)(B)  (relating  to  comparabil- 

5  ity),    and   section    1902(a)(10)(C)(i)(nD   (relating  to 

6  income  and  resource  rules  applicable  in  the  com- 

7  munity)". 

8  (2)  Effective  date. — The  amendment  made  by 

9  paragraph  (1)  shall  be  effective  as  if  mcluded  in  the  en- 

10  actment  of  the  Omnibus  Budget  Reconciliation  Act  of 

11  1986. 

12  (b)  Katie  Beckett  Technical. — 

13  (1)    In    general.— Section    1902(e)(3)(C)  (42 

14  U.S.C.  1396a(e)(3)(C))  is  amended  by  striking  ''to  have 

15  a  supplemental  security  income  (or  State  supplemental) 

16  payment  made  with  respect  to  him  under  title  XVI" 

17  and  inserting  "for  medical  assistance  under  the  State 

18  plan  under  this  title". 

19  (2)  Effective  date. — The  amendment  made  by 

20  paragraph  (1)  shall  be  effective  as  if  it  were  included  in 

21  section  134  of  the  Tax  Equity  and  Fiscal  Responsibil- 

22  ity  Act  of  1982. 

23  (c)  Codification  of  Voluntaet  Contribution 


24  Rule. — 
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1  (1)  In  geneeal.— Section  1902(a)(2)  (42  U.S.C. 

2  139a(a)(2))  is  amended  by  inserting  "(which  participa- 

3  tion  may  mclude  the  application  of  private  fmids  donat- 

4  ed  to,  and  subject  to  the  unrestricted  control  of,  the 

5  State)"  after  "financial  participation  by  the  State" 

6  each  place  it  appears. 

7  (2)  Effective  date. — The  amendment  made  by 

8  paragraph  (1)  takes  effect  on  the  date  of  the  enactment 

9  of  this  Act. 

10  (d)  Oegan  Teansplant  Technical. — 

11  (1)  In  geneeal.— Section  1903(i)  (42  U.S.C. 

12  1396b(i))  is  amended— 

13  (A)  in  paragraph  (1),  by  striking  the  period 

14  at  the  end  and  mserting  ";  or",  and 

15  (B)  by  adding  at  the  end  the  following  new^ 

16  sentence:  "Nothing  in  paragraph  (1)  shall  be  con- 

17  strued  as  permitting  a  State  to  provide  services 

18  under  its  plan  under  this  title  that  are  not  reason- 

19  able  in  amount,  duration,  and  scope  to  achieve 

20  their  purpose.". 

21  (2)  Effective  date. — The  amendments  made 

22  by  paragraph  (1)  shall  be  effective  as  if  included  in  the 

23  enactment  of  section  9507  of  the  Consohdated  Omni- 

24  bus  Budget  Reconciliation  Act  of  1985. 

25  (e)  Emeegency  Caee  Technical. — 
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1  (1)   In   geneeal.— Section   1137   (42  U.S.C. 

2  1320b-7)  is  amended  by  adding  at  the  end  the  follow- 

3  ing  new  subsection: 

4  "(f)  Subsections  (a)(1)  and  (d)  shall  not  apply  with  re- 

5  spect  to  aliens  seeking  medical  assistance  for  the  treatment  of 

6  an  emergency  medical  condition  under  section  1903(v)(2).". 

7  (2)  Effective  date. — The  amendment  made  by 

8  paragraph  (1)  shall  apply  as  if  it  were  included  in  the 

9  enactment  of  section  9406  of  the  Omnibus  Budget 

10  Reconciliation  Act  of  1986. 

11  (f)  Civil  Money  Penalty  and  Exclusion  Claeifi- 

12  CATIONS. — 

13  (1)  Civil  money  penalty. — Section  1128A(a)(l) 

14  (42  U.S.C.  1320a-7(a)(l)),  as  amended  by  section  3(a) 

15  of  the  Medicare  and  Medicaid  Patient  and  Program 

16  Protection  Act,  is  amended  by  striking  "or  has  reason 

17  to  know"  each  place  it  appears  and  inserting  "or 

18  should  know". 

19  (2)    Exclusion.— Section    1128(d)(3)(B)  (42 

20  U.S.C.  1320a-6(d)(3)(B)),  as  amended  by  section  2(b)  of 

21  the  Medicare  and  Medicaid  Patient  and  Program  Pro- 

22  tection  Act,  is  amended — 

23  (A)  by  mserting  "(i)"  after  "(B)",  and 

24  (B)  by  adding  at  the  end  the  following  new 

25  clause: 
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1  "(ii)  A  State  health  care  program  may  provide  for  a 

2  period  of  exclusion  which  is  longer  than  the  period  of  exclu- 

3  sion  under  a  program  under  title  XV  ill. 

4  (3)  Effective  date. — The  amendment  made  by 

5  paragraph  (1)  shall  apply  to  activities  occurring  before, 

6  on,  or  after  the  date  of  the  enactment  of  this  Act. 

7  (g)  HMO  Technical  Amendments. — 

8  (1)  In  geneeal.— (A)  Section  1903(m)(2)(F)  (42 

9  U.S.C.  1396b(m)(2)(r))  is  amended  by  striking  "sub- 

10  paragraph  (G)"  and  inserting  "subparagraphs  (E)  or 

11  (G)". 

12  (B)      Section      1902(e)(2)(A)      (42  U.S.C. 

13  1396a(e)(2)(A))    is    amended    by    striking  "section 

14  1903(m)(2)(G)"  and  inserting  "subparagraph  (B)(iii), 

15  (E),  or  (G)  of  section  1903(m)(2)". 

16  (2)  Effective  date. — The  amendments  made 

17  by  paragraph  (1)  shall  take  effect  on  the  date  of  the 

18  enactment  of  this  Act. 

19  (h)  Incorporation  of  Certain  Provisions  Relat- 

20  ING  TO  Indian  Health  Service  Facilities. — 

21  (1)  In  general.— Section   1911   (42  U.S.C. 

22  1396j)  is  amended— 

23  (A)  by  striking  "or  skilled  nursing  facility" 

24  each  place  it  appears  and  inserting  "skilled  nurs- 

25  ing  facility,  or  any  other  type  of  facility  which 
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1  provides  services  of  a  type  otherwise  covered 

2  under  the  State  plan";  and 

3  (B)  by  adding  at  the  end  the  following  new 

4  subsection: 

5  "(c)  The  Secretary  is  authorized  to  enter  into 

6  agreements  with  the  State  agency  for  the  purpose 

7  of  reimbursing  such  agency  for  health  care  and 

8  services  provided  in  Indian  Health  Service  facili- 

9  ties  to  Indians  who  are  eligible  for  medical  assist- 

10  ance  under  the  State  plan.". 

11  (2)  Effective  date. — The  amendments  made 

12  by  paragraph  (1)  shall  apply  to  health  care  services 

13  performed  on  or  after  the  date  of  the  enactment  of  this 

14  Act. 

15  (i)    Feail    Eldeely   Demonsteation  Peoject 

16  Waivees. — 

17  (1)  In  geneeal.— Section  9412(b)(2)  of  the  Om- 

18  nibus  Budget  Reconciliation  Act  of  1986  is  amended — 

19  (A)  in  subparagraph  (A),  by  inserting  before 

20  the  period  at  the  end  the  following:  including 

21  permitting  the  organization  to  assume  progres- 

22  sively  (over  the  initial  3-year  period  of  the  waiver) 

23  the  full  financial  risk",  and 

24  (B)  in  subparagraph  (B),  by  striking  "be 

25  awarded  a  grant  from  the  Robert  Wood  Johnson 


•HR  3188  m 


291 

1  Foundation"  and  insert  "participate  in  an  orga- 

2  nized  initiative  to  replicate  the  findings  of  the  On 

3  Lok  long-term  care  demonstration  project  (de- 

4  scribed  in  section  603(c)(1)  of  the  Social  Security 

5  Amendments  of  1983)". 

6  (2)  Effective  date. — The  amendments  made 

7  by  paragraph  (1)  shall  take  effect  as  though  it  were  in- 

8  eluded  in  the  Omnibus  Budget  Reconciliation  Act  of 

9  1986. 

10  (j)  Medically  Needy  Incurred  Expenses. 

11  (1)  In  general.— Section  1902(a)(17)  (42  U.S.C. 

12  1396a(a)(17))  is  amended  by  striking  "(whether  in  the 

13  form  of  insurance  premiums  or  otherwise)"  and  insert- 

14  ing  "(whether  in  the  form  of  insurance  premiums  or 

15  otherwise  and  regardless  of  whether  such  costs  are  re- 

16  imbursed  under  another  public  program  of  the  State  or 

17  political  subdivision  thereof)".  .  . 

18  (2)  Effective  date. — The  amendment  made  by 

19  paragraph  (1)  shall  apply  to  costs  incurred  after  the 

20  date  of  the  enactment  of  this  Act. 

21  (k)  Qualifications  for  Case  Managers  for  Indi- 

22  VIDUALS  WITH  DEVELOPMENT  DISABILITIES  AND  ChRON- 

23  ic  Mental  Illness. — 

24  (1)  In  general.— Section  1915(g)(1)  (42  U.S.C. 

25  1396n(g)(l))  is  amended  by  adding  at  the  end  the  fol- 
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2  managers  available  with  respect  to  case  management 

3  services  for  eligible  individuals  with  developmental  dis- 

4  abilities  or  with,  chronic  mental  illness  in  order  to 

5  ensure  that  the  ■  case  managers  for  such  individuals  are 

6  capable   of   ensuring   that   such   individuals  receive 

7  needed  services.". 

8  (2)  Effective  date. — The  amendment  made  by 

9  paragraph  (1)  shall  take  effect  as  though  it  were  in- 

10  eluded  in  the  enactment  of  the  Consolidated  Omnibus 

11  Budget  Reconciliation  Act  of  1985. 

12  (1)  Habilitation  Services  Effective  Date. — Ef- 

13  fective  as  if  included  in  the  enactment  of  section  9502  of  the 

14  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985, 

15  subsection  (j)(l)  of  such  section  is  amended  by  inserting 

16  before  the  period  at  the  end  the  following:  "to  individuals 

17  eligible  for  services  under  a  waiver  granted  under  section 

18  1915(c)  of  the  Social  Security  Act,  without  regard  to  wheth- 

19  er  such  individuals  were  receiving  institutional  services 

20  before  their  participation  in  the  waiver".  ;  / 

21  (m)  Section  2176  Waiver  for  Institutionalized 

22  Developmentally  Disabled. — 

23  (1)  In  general.— Section  1915(c)(7)  (42  U.S.C. 

24  1396n(c)(7))  is  amended  by  inserting  "(A)"  after  "(7)" 

25  and  adding  at  the  end  the  following  new  subparagraph: 
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1  "(B)  In  making  estimates  under  paragraph  (2)(D)  in  the 

2  case  of  a  waiver  that  appHes  only  to  individuals  with  develop- 

3  mental  disabilities  who  are  inpatients  in  a  skilled  nursing  fa- 

4  cility  or  intermediate  care  facility  and  whom  the  State  has 

5  determined,  on  the  basis  of  an  evaluation  under  paragraph 

6  (2)(B),  to  need  the  level  of  services  provided  by  an  intermedi- 

7  ate  care  facility  for  the  mentally  retarded,  the  State  may  de- 

8  termine  the  average  per  capita  expenditures  that  would  have 

9  been  made  in  a  fiscal  year  for  those  individuals  under  the 

10  State  plan  on  the  basis  of  the  average  per  capita  expenditures 

11  under  the  State  plan  for  services  to  individuals  who  are 

12  inpatients  in  an  intermediate  care  facility  for  the  mentally 

13  retarded.". 

14:  (2)  Effective  date. — The  amendment  made  by 

15  paragraph  (1)  shall  take  effect  on  the  date  of  the  enact- 

16  ment  of  this  Act.  : 

17  (n)  Eenewal  of  Feeedom-of-Choice  Waivees. — 

18  (1)  In  geneeal.— Section  1915(h)  (42  U.S.C. 

19  1396n(h)),  as  redesignated  by  section  4122(a)(1)  of  this 

20  Act,  is  amended  by  striking  "denies  such  request  in 

21  writing  within  90  days  after  the  date  of  its  submission 

22  to  the  Secretary."  and  inserting       within  90  days 

23  after  the  date  of  its  submission  to  the  Secretary,  either 

24  denies  such  request  in  writing  or  informs  the  State 

25  agency  in  writing  with  respect  to  any  additional  infor- 
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1  mation  which  is  needed  in  order  to  make  a  final  deter- 

2  mination  with  respect  to  the  request.  After  the  date 

3  the  Secretary  receives  such  additional  mformation,  the 

4  request  shall  be  deemed  granted  unless  the  Secretary, 

5  within  90  day  of  such  date,  denies  such  request.". 

6  (2)  Effective  date. — The  amendment  made  by 

7  paragraph  (1)  shall  apply  to  requests  for  continuation 

8  of  waivers  received  after  the  date  of  the  enactment  of 

9  this  Act. 

10  (o)  Repeal  of  Coordinated  Audit  Requiee- 

11  MENT. — 

12  (1)  In  general.— (A)  Section  1129  (42  U.S.C. 

13  1320a-8)  is  repealed. 

14  (B)  Section  1902(a)(42)  (42  U.S.C.  1396a(a)(42)) 

15  is  amended —  : 

16  (i)  by  striking  "(A)",  and 

17  (ii)  by  strikmg     (B)"  and  all  that  follows  up 

18  to  the  semicolon  at  the  end. 

19  (2)  Effective  date. — The  amendments  made 

20  by  paragraph  (1)  shall  apply  to  audits  conducted  after 

21  the  date  of  the  enactment  of  this  Act. 

22  (p)  Medicaid  Quality  Review. — 

23  (1)  In  general.— (A)  Section  1902(a)(30)(C)  (42 

24  U.S.C.  1396a(a)(30)(C))  is  amended  by  inserting  an 
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1  entity  which  meets  the  requirements  of  section  1152, 

2  as  determined  by  the  Secretary,"  after  "title  XI)". 

3  (B)   Section   1902(d)  (42  U.S.C.    1396a(d))  is 

4  amended — 

5  (i)  by  inserting  after  "contracts  with"  the  fol- 

6  lowing:  "an  entity  which  meets  the  requirements 

7  of  section  1152,  as  determined  by  the  Secretary, 

8  for  the  performance  of  the  quality  review  func- 

9  tions  described  in  subsection  (a)(30)(C),  or",  and 

10  (ii)  by  striking  * 'organization  (or  organiza- 

11  tions)"  each  place  it  appears  and  inserting  "such 

12  an  entity  or  organization". 

13  (C)      Section      1903(a)(3)(C)      (42  U.S.C. 

14  1396b(a)(3)(C))  is  amended  by  inserting  "or  by  an 

15  entity  which  meets  the  requirements  of  section  1152, 

16  as  determined  by  the  Secretary,"  after  "utilization  and 

17  quality  control  peer  review  organization". 

18  (2)  Effective  date. — The  amendments  made 

19  by  paragraph  (1)  shall  take  effect  on  the  date  of  the 

20  enactment  of  this  Act. 

21  (q)  Codification  of  Technical  Eeeoe  Defini- 

22  TION. — 

23  (1)   In   GENERAL.— Section    1903(u)(l)(E)  (42 

24  U.S.C.  1396b(u)(l)(E))  is  amended  by  adding  at  the 

25  end  the  following: 
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1  'Tor  purposes  of  clause  (ii),  a  'technical  error'  is  an  error  in 

2  eligibility  condition  (such  as  assignment  of  social  security 

3  numbers  and  assignment  of  rights  to  third-party  benefits  as  a 

4  condition  of  eligibility)  that,  if  corrected^  would  net  result  in  a 

5  difference  in  the  amount  of  medical  assistance  paid.". 


6  (2)  Effective  date.— The  amendment  made  by 

7  paragraph  (1)  takes  effect  on  the  date  of  the  enactment 

8  of  this  Act.  . 

9  (r)  Freedom  of  Choice. — 

10  (1)  In  geneeal.— Section  1902(a)(23)  (42  U.S.C. 

11  1396a(a)(23))  is  amended— 

12  (A)  by  inserting  "(A)"  after  "Guam,  provide 

13  that",  and 

14  (B)  by  inserting  before  the  semicolon  at  the 

15  end  the  following:      and  (B)  an  enrollment  of  an 

16  eligible  individual  in  a  primary  care  case-manage- 

17  ment  system  (described  in  section  1915(b)(1)),  a 

18  health  maintenance  organization,  or  a  similar 

19  entity  shall  not  restrict  the  choice  of  the  qualified 

20  person  from  whom  the  individual  may  receive 

21  services  under  section  1905(a)(4)(C)". 

22  (2)  Effective  date. — The  amendments  made 

23  by  paragraph  (1)  shall  apply  to  services  furnished  on 

24  and  after  July  1,  1988. 

25  (s)  Miscellaneous  Technical  Coeeections. — 
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1  (1)  Subclause  (IX)  of  section  1902(a)(10)(A)(ii)  (42 

2  U.S.C.  1396a(a)(10)(A)(ii))  is  amended  by  moving  it  4 

3  ems  to  the  right  so  as  to  align  its  left  margin  with  that 

4  of  subclause  CVill)  of  that  section. 

5  (2)  Subclause  (X)  of  section  1902(a)(10)(A)(ii)  (42 

6  U.S.C.  1396a(a)(10)(A)(ii))  is  amended  by  moving  it  2 

7  ems  to  the  right  so  as  to  align  its  left  margin  with  that 

8  of  subclause  (VIII)  of  that  section. 

9  (3)  Section  1902(a)(17)  (42  U.S.C.  1396a(a)(17)) 

10  is  amended  by  striking  ''subsection  G)(3)"  and  inserting 

11  "subsections  a)(3),  (m)(4),  and  (m)(5)". 

12  (4)      Section      1902(a)(30)(C)      (42  U.S.C. 

13  1396(a)(30)(C))  is  amended  by  striking  "provide"  and 

14  inserting  "use". 

15  (5)  Section  1903(f)(4)  (42  U.S.C.  1396b(f)(4))  is 

16  amended   by   inserting    ",    1902(a)(10)(A)(ii)(X),  or 

17  1905(p)(l)"  after  "1902(a)(10)(A)(ii)(IX)". 

18  (6)  Paragraph  (9)  of  section  1902(e)  (42  U.S.C. 

19  1396a(«))  is  amended  by  moving  the  paragraph  2  ems 

20  to  the  left  so  as  to  align  the  left  margin  of  subpara- 

21  graph  (A)  (before  clause  (i))  and  subparagraphs  (B)  and 

22  (C)  with  the  left  margin  of  paragraph  (8). 

23  (7)  Section  1902a)(l)  (42  U.S.C.  1396aa)(l))  is 

24  amended — 
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1  (A)  by  striking  Individuals"  and  in- 

2  serting  "OKD  Individuals", 

3  (B)  by  moving  the  matter  before  subpara- 

4  graph  (A)  2  ems  to  the  left  so  it  is  indented  only 

5  once,  and 

6  (C)  by  striking     whose"  and  inserting  "and 

7  whose".  ^  i' 

8  (8)  Sections       19020X2),  1902(m)(2)(A), 

9  1905(p)(2)(A),  and  505(b)(2)  (42  U.S.C.  1396aa)(2), 

10  1396a(m)(2)(A),   1396d(p)(2)(A),   705(b)(2))  are  each 

11  amended  by  striking  "nonfarm". 

12  (9)  Paragraphs  (1)  and  (2)  of  section  1921(a)  of 

13  the  Social  Security  Act  are  amended  to  read  as 

14  follows: 

15  "(1)  AFDC— (A)  Section  402(a)(32)  of  this  Act 

16  (relating  to  individuals  who  are  deemed  recipients  of 

17  aid  but  for  whom  a  payment  is  not  made). 

18  "(B)  Section  402(a)(37)  of  this  Act  (relating  to  in- 

19  dividuals  who  lose  AFDC  eligibility  due  to  increased 

20  earnings). 

21  "(C)  Section  406(h)  of  this  Act  (relatmg  to  indi- 

22  viduals  who  lose  AFDC  eligibility  due  to  increased  col- 

23  lection  of  child  or  spousal  support). 
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1  "(D)  Section  414(g)  of  this  Act  (relating  to  certain 

2  individuals  participating  in  work  supplementation  pro- 

3  grams). 

4  "(2)  SSI.— (A)  Section  1611(e)  of  this  Act  (relat- 

5  ing  to  treatment  of  couples  sharing  an  accommodation 

6  in  a  facihty). 

7  "(B)  Section  1619  of  this  Act  (relating  to  benefits 

8  for  individuals  who  perform  substantial  gainful  activity 

9  despite  severe  medical  impairment). 

10  "(C)  Section  1634(b)  of  this  Act  (relating  to  pres- 

11  ervation  of  benefit  status  for  disabled  widows  and  wid- 

12  owers  who  lost  SSI  benefits  because  of  1983  changes 

13  in  actuarial  reduction  formula). 

14  "(D)  Section  1634(c)  of  this  Act  (relating  to  indi- 

15  viduals  who  lose  eligibility  for  SSI  benefits  due  to  enti- 

16  tlement  to  child's  insurance  benefits  under  section 

17  202(d)  of  this  Act).". 

18  (10)  Effective  as  if  included  in  the  enactment  of 

19  the  Omnibus  Budget  Reconciliation  Act  of  1986 — 

20  (A)  section  9321(a)(1)  of  such  Act  is  amend- 

21  ed  by  striking  "Section  1877(b)(3)  of  the  Social 

22  Security  Act  (42  U.S.C.  1395nn(b)(3)  is  amend- 

23  ed"    and    inserting    "Sections    1877(b)(3)  and 

24  1909(b)(3)  of  the  Social  Security  Act  (42  U.S.C. 

25  1395nn(b)(3),  1396h(b)(3))  are  each-amend^  

Ci  'iS  Libi  <ary 
C2-0^-13 
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3  flOTS  ODOlESm  E 

1  (B)  section  9407(a)(3)  of  such  Act  is  amend- 

2  ed  by  striking  ''adding  at  the  end"  and  inserting 

3  ''inserting  after  paragraph  (46)";  and 

4  (C)   section  9411(a)(2)(B)  of  such  Act  is 

5  amended  by  inserting  "such"  after  "need  for". 

6  (11)  Effective  as  if  included  in  the  Employment 

7  Opportunities  for  Disabled  Americans  Act  (Public  Law 

8  99-643),  section  3(b)  of  such  Act  is  amended — 

9  (A)  by  inserting  ",  as  amended  by  sections 

10  9401(b),  9402(a)(2),  and  9403(e)  of  the  Omnibus 

11  Budget    Reconciliation    Act    of    1986,"  after 

12  "1396a)",  and 

13  (B)  by  striking  "G)  Notwithstanding"  and  in- 

14  serting  "(o)  Notwithstanding". 
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